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Our Mission
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Virginia lawyer, advancing the
highest ideals of the profession
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service.



I love a bargain.
Those who know me well know that

I periodically resort to retail therapy to
recharge my batteries. Some would say
that I am a professional shopper. Others
would say that shopping is my sport.
One thing is certain—I have sale radar. I
can go into a store and immediately
zero in on the sale rack, do a quick scan,
find the bargain.

For me, it is about value. I love find-
ing a deal—something of value for less
than full price. Over the years, I have
moderated a bit, looking for quality,
not quantity (as much) but still intent
upon making a score—making a pur-
chase of value.  

Why is my shopping predilection a
topic worthy for the president's col-
umn—a place where past presidents
have offered insight into complex legal
issues and analyzed important topics
affecting our profession? Because, we
need to talk about value: the value of
our Virginia Bar Association and the
value of membership in the VBA. 

We need to be reminded about the
value of membership, what our mem-
bership fees buy—and I think you will
agree—at a bargain. In these days of
volatile financial markets and invest-
ment uncertainty, our members are
entitled to know the value of the
investment you make by being a mem-
ber—by sharing your time, your talent
and your treasure—by paying mem-
bership fees and sponsoring VBA pro-
grams and events.  

As members of the VBA, we are
among a relatively small, but commit-
ted cadre of Virginia attorneys. While
our mission and vision are rather aspi-
rational, put into practice in well-
developed goals and solid objectives,
the VBA consistently produces sub-
stantial return on your membership
investment.

The VBA gives our members a
voice on critical issues affecting the
practice of law—law reform, access to
justice and protection of the rule of
law. Our substantive law sections and
committees are the incubators of leg-
islative change. And, the VBA pro-
vides logistical and lobbying supports

for the legislative initiatives of the
Boyd-Graves Conference and the
Virginia Family Law Coalition. The
VBA frequently collaborates with
other stakeholders to ensure the avail-
ability of quality legal representation
to those who might not be able to
afford legal representation.  

The most recent visible example of
our advocacy in support of access to
justice is our participation in the
Supreme Court's Judicial Boundary
Realignment Study Committee. We
have raised our voice to support the
Virginia judiciary—to advocate for
funding the judiciary and to preserve
judicial independence. These positions
are taken at some risk, but these are
matters critical to preserving access to
justice.

The VBA supports our members by
creating a dialogue about difficult and
challenging issues that we face in the
daily practice of law. Our Law Practice
Management Division has initiated
cutting-edge conversation about work-
life balance, the delivery of legal serv-
ices and the billable hour by bringing
together law firm management leaders
to offer insight on best practices.

Our continuing legal education pro-
gramming is consistently given the
highest marks. Our substantive law
sections produce consistently, develop-
ing programs on relevant and interest-
ing topics presented by the best of the
best in the practice of law. Our commit-
ment to education extends to others
through our internationally recognized
Rule of Law Program, where lawyers
across the Common-wealth are in the
classroom, talking to our Virginia
youth about the rule of law.

The VBA gives back. We elevated
our emphasis on pro bono legal serv-

ices by making our pro bono task force
a standing committee. And, our Young
Lawyers Division is the heart and soul
of our community service program-
ming and propone initiatives. A very
important benefit for our young law-
yers working on those programs is
leadership development. Through the
work of the Young Lawyers Division,
the VBA gives the newest members of
the profession opportunities to develop
leadership skills essential to profession-
al development.

The VBA has been the leader in the
development and promotion of profes-
sionalism. The VBA Principles of
Professionalism, the product of a spe-
cial commission of legal luminaries
and adopted by the Virginia Supreme
Court, even though more than five
years ago, remain relevant and the
nucleus of promoting the good in
lawyers.

And, we perhaps do not need to be
reminded about the value of collegi-
ality—something central to our mis-
sion and vision. There is value in hav-
ing fun, building relationships that go
beyond the practice of law, but that are
essential. The VBA creates and sus-
tains friendships. 

How does the VBA do all of this
great work?   

First, our members are tireless,
enthusiastic and dedicated volunteers.
Our volunteers produce consistently.
They are creative and committed.

Second, we are blessed and have
been blessed by a professional staff
that consistently does more with less.

But, we cannot continue to serve our
membership, to do all this very impor-
tant work, to provide value for your
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The Value of Membership

“There is value in having fun, 

building relationships that go beyond

the practice of law, but that are

essential.”
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After a nationwide search, the VBA
Board of Governors approved the
selection of Yvonne C. McGhee as the
new executive director of The Virginia
Bar Association. McGhee began her
role in July 2011, and took over from
Guy K. Tower upon his retirement
August 1.

McGhee comes to the VBA after a
decade of leading the Fairfax Bar
Association, the Fairfax Law
Foundation and the Fairfax County
Public Law Library. "Her achievements
within the association community,
coupled with her experience as a prac-
ticing attorney provides McGhee with
a unique background to direct the
largest voluntary bar in the
Commonwealth," noted VBA Presi-
dent Lucia Anna "Pia" Trigiani. "She
brings with her a record of success in
membership expansion, volunteer
recruitment and governance."

FBA Past President and Virginia
State Bar Executive Council member
Sharon D. Nelson agrees. "One of the
greatest professional pleasures of my
life has been the many years I've
enjoyed working with Yvonne

McGhee. She is tireless, creative and
brilliant at achieving consensus among
lawyers—not an easy thing! Here in

Fairfax, we deeply
regret losing her as
our executive dir-
ector, but our loss
is the VBA's gain.
She is flatly the
best at what she
does—and nation-
ally known for her
skills and her gra-
cious and good-

natured demeanor
under even the most difficult circum-
stances."

McGhee received her law degree
from the University of Richmond, and
practiced in Southside Virginia before
moving to the role of managing attorney
in Austin, Texas. Before stepping into the
executive position at the Fairfax Bar,
McGhee worked with the 26th Judicial
District Trial Court Administrator's
Office in Charlotte, N.C., developing the
model Pro Se SelfHelp Center in North
Carolina.

With enthusiasm, McGhee em-

braces the chance to implement the
new strategic plan and mission of the
VBA. "I appreciate the opportunity to
work with the outstanding members
and the staff team who make The
Virginia Bar Association such an effec-
tive and respected voluntary bar asso-
ciation. I look forward to meeting and
speaking with all our members, as well
as key stakeholders in the Common-
wealth.”

Recognizing her transition from the
practice of law to an association direc-
tor, McGhee earned her Certified
Association Executive designation
from the American Society of
Association Executives in 2009.  She
also serves as the president-elect of the
National Association of Bar
Executives, and was named to the
Virginia Lawyers Weekly's Influential
Women, Class of 2011.

McGhee invites VBA members to
be vocal. "I welcome the chance to hear
and learn from our membership.
Please feel free to contact me should
you have any comments or ideas on
how to best serve our profession and
serve the Commonwealth."

New Executive Director Yvonne C. McGhee

membership, without additional re-
sources.

As part of the initiative that pro-
duced a new strategic plan last year, the
Board of Governors concluded that we
need to give our internal operations
some attention. We believe that our
administrative structure and staff sup-
port is critical to sustaining the VBA in
the changing world of the practice of
law and volunteer organizations. So, we
are embarking on a review of opera-
tions with the assistance and guidance
of the ABA Division of Bar Services. But
just as critical and even more funda-
mental is a review of our financial
underpinnings.

The VBA is in a strong financial
position. We have benefitted greatly
from the watchful stewardship of our
volunteer leadership and been guided
by our staff, who have themselves sac-
rificed. We have a solid reserve and
have operated under balanced
budgets. Even in the challenging years
of flat membership growth (yes, we

have sustained our numbers and
increased them ever so slightly, but
every member is precious), we have
been able to continue to provide the
services our members expect.

But we cannot continue to produce,
do all these good works, and provide
essential services without additional
resources. So, our Finance Committee,
under the leadership of President-elect
Hugh Fain, undertook a review of our
membership fee structure and our
sponsorship programs. While our
work is not yet completed on sponsor-
ship—we have a special task force

reviewing sponsorship—the Board of
Governors concluded at our Summer
Meeting that it is time for a member-
ship fee increase. When our member-
ship renewal efforts commence in
November, you will see an increase in
membership fees.

The VBA is not about protecting
lawyers, protecting our practices, pro-
tecting the bottom line. Rather, the
VBA is about protecting and preserv-
ing access to justice, facilitating law
reform, promoting professionalism
and inspiring collegiality—now that is
real value for your membership.

Love to write?
The VBA News Journal invites

VBA members to propose and suggest articles
Please call 

VBA Communications Coordinator Marilyn Shaw
at (804) 644-0041 or email

marilynshaw@vba.org

President’s Page
Continued from page 4

McGhee
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Law Practice Management Division
Regaining

focus
BY JAMES P. GUY,
Division Chair-elect

Dave Crenshaw's
The Myth of Multitask-
ing: How "Doing It
All" Gets Nothing Done
is built around a sin-
gle, slightly counter-
intuitive idea that
seems fairly obvious
once it has been artic-
ulated. But the book
includes some engag-
ing examples that
help drive  home the
point that sometimes
you can get more
done by paying closer
attention to fewer
things at any given
moment.

The Myth of Multi-
tasking inspired me to
turn off the Microsoft
Outlook function that
creates a pop-up no-
tice and a sound every
time I get an email.
This small step made
a substantial and im-
mediate impact on
my ability to focus on
whatever matter I'm
working on.

The Professional-
ism Committee of the
VBA's Law Practice
Management Division
has been sponsoring
Integrated Life in the
Law Book Luncheons
across Virginia. There,
lawyers gather to dis-
cuss lessons gained
from one, two or three
books about life and
their practice.

Stay tuned for de-
tails about upcoming
book luncheons near
you, or check the
LPMD page of the
VBA website for more
information.

Every year on the first day
of school, my three boys—
who are all now teenagers—
hear me say the same thing,
"In school, there are three
things I want you to do for
me. Be one of the good guys.
Work hard. Have fun and be
happy."

These aren't rules; these
are just three things a student
should always try to do.  

They are also three things
a lawyer should try to do.

Be one of the good guys.
Be a lawyer the opposition

respects. You never should be
anything less than a zealous
advocate for your client, but
this rarely requires that you
play the ass. When the other
side needs a favor, like flexi-
bility in scheduling deposi-
tions, it is usually a good idea
to agree. Besides, your client
might need a similar favor. 

Work hard.  Regardless of
smarts and talents, the most
successful lawyers I know
still work like associates
even though they are senior

partners.  So hit
the books and
devour the file.
Hard work trans-
lates into good results for
clients, and will ultimately be
reflected in your bottom line.  

Have fun and be happy.
There will be bad days and
serious problems. But it is not
the size of the problem, but
the attitude with which you
confront it that matters most.
Your happiness is up to you.
Being satisfied and fulfilled in
the practice of law is in your
hands.

The Law Practice Management Division
attracted a sell-out audience at the VBA
Summer Meeting for its Book Club Luncheon
featuring Adriana Trigiani, author of the "Big
Stone Gap" series of novels. The sister of VBA
President Lucia Anna "Pia" Trigiani entertained
the diners with some of the inside skinny on
what it's like to write about where you grew
up—and how the town folk react to being writ-
ten about. LPMD Chair-elect Jim Guy and his
wife, Judith, introduced the talk by using their

wireless reading devices to find and share men-
tions of lawyers in the first book of the series.

Star speaker power also extended to Tom
Spahn and his ethics presentation on lawyer
marketing and the do's and don'ts related to
self-promotion and firm advertising. Interested
registrants nearly filled the Regency Ballroom
East at The Homestead and responded to the
questions posed by the McGuireWoods ethics
guru about whether they would take or avoid
certain actions. His interactive CLE session

looked at the standards for judging
lawyer marketing, the rules governing
content, law firm marketing issues that
included websites and law firm names,
individual lawyer marketing issues
such as inclusion in honorary lists,
direct mail marketing, solicitation, and
the use of new technology in lawyer
marketing.

In another audience-pleasing ses-
sion, the General Counsel Roundtable,
dialogue came as much from the listen-
ers as from the panelists. Presented by
the LPMD and the Corporate Counsel
Section, the conversation featured both
speakers and attendees sharing their
processes and protocols. The panel con-
sisted of Sean Curtin of Kettler, Micheal
Hern of LeClairRyan, and Linda Randell
of UIL Holdings Corp.

Work hard, have fun, be happy
BY MICHAEL J. QUINAN, Division Chair

Homestead programs draw big interest

L.P. Musings

MARILYN SHAW
Judith Guy and James P. Guy led off the book club luncheon
presentation about Adriana Trigiani’s “Big Stone Gap” series at
the Summer Meeting.

WHAT LAW PRACTICE ADVICE DO YOU FIND VALUABLE? LET US KNOW: marilynshaw@vba.org
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On the Docket
VBA Diversity Job Fair

The Diversity Job Fair for the fifth
time brought together second- and
third-year law students of diverse
backgrounds who are interested in
practicing law in Virginia with repre-
sentatives of 11 of Virginia's top firms.
This year's event took place August 20
at the Embassy Suites Richmond hotel.

Co-chairs of the event were the
VBA Young Lawyers Division's
Diversity Recruitment committee,
which consists of Elaina L. Blanks of
Kaufman & Canoles, P.C.; Dana A.
Dews of Capital One Services, LLC;
and Karen R. Robinson of the U.S.
Department of Health and Human
Services. The Diversity Job Fair is one
initiative the committee developed to
promote and facilitate diversity of
race, gender, ethnicity and sexual ori-
entation within law firms.

Event sponsors were: Kaufman &
Canoles and Williams Mullen, plat-
inum; Troutman Sanders LLP, gold;
Hirschler Fleischer PC, LeClairRyan,
McGuireWoods LLP and Spotts Fain
PC, silver; and Christian Barton LLP,
Hunton & Williams LLP and Virginia
CLE, bronze. Recruiters in addition to
sponsors came from Bowman and
Brooke LLP in Richmond; Hogan
Lovells US LLP in McLean; Sands
Anderson, P.C., in Richmond; and
Spilman, Thomas & Battle in
Charleston, West Virginia.

Conference on Labor
Relations and
Employment Law

One of the conferences outside of
the Summer Meeting and Annual
Meeting that attracts the largest inter-
est is the three-day program organized
by the Labor Relations and
Employment Law Section.

Held September 15-17 at the
Williamsburg Lodge and Conference
Center, the event this year featured 13
panels involving more than 40 speak-
ers in a couple of filled days. They
ranged from EEOC commissioners to
senior Supreme Court justices, corpo-
rate counsel at Fortune 500 companies
to lawyers in the Office of the Attorney
General, and local government
lawyers to U.S. District Court judges
and the former chairman of the NLRB. 

Who wouldn't want to hear Su-
preme Court Senior Justice Elizabeth
B. Lacy, Court of Appeals Judge
Stephen A. McCullough and retired
Chief Court of Appeals Judge Johanna
L. Fitzpatrick for their advice in
"Convincing Briefs and Compelling
Oral Arguments"? U.S. District Court
Magistrate Judges M. Hannah Lauck
and F. Bradford Stillman drew an audi-
ence of employment lawyers interest-
ed in their views on discovery issues.

Other popular sessions looked at
the Fair Credit Reporting Act, develop-
ments at the National Labor Relations
Board, initiatives being pursued at the
Equal Employment Opportunity
Commission, issues facing state and
local government attorneys, strategies
for prosecuting and resolving Fair
Labor Standards Act claims, and the
also-practical presentation on drafting
effective non-compete and non-disclo-
sure agreements.

The conference provided 10 hours
of CLE credit, including 2 in ethics,
and also provided another oppportu-
nity for the 19 members of the Labor
Relations and Employment Law
Section Council  to meet.

The popular dine-arounds
returned. Conference attendees signed
up for dinner at Williamsburg-area
restaurants with members of the sec-
tion council and other participants to
enhance their knowledge of the topics
presented or to start or rekindle friend-
ships with colleagues. 

Sponsors for the reception and

hospitality suite
were Hunton &
Williams LLP,
Jackson Lewis
LLP, LeClair-
Ryan, McGuire-
Woods LLP,
Va n d e v e n t e r
Black LLP and
W i l l i a m s
Mullen.

Ethics in
Mediation

Like book-
ends around the
Labor Law Con-
ference were
two sessions on
ethics in media-

tion. “Spahn and McCammon:
Together Again, the Ethics of
Negotiating in Mediation” featured
Thomas E. Spahn, a frequent speaker

on legal ethics who
works at McGuire-
Woods in McLean,
and John B. Mc-
Cammon, founder
and president of The
McCammon Group,
an acknowledged
leader in the field of
dispute resolution. 

The Virginia
Alternative Dispute
Resolution Joint
Committee brought
the two together for
an interactive, two-
hour CLE program.
The committee con-
sists of members of
The Virginia Bar
Association and the
Virginia State Bar
who have a special

interest in alternative ways to resolve
disputes. 

Sessions that focused on the
lawyer's challenge to negotiate both
ethically and effectively in mediation
were presented September 14 in
Richmond and September 21 in
Fairfax. Each program provided two
hours of CLE ethics and 2 hours of
continuing mediation education cred-
it. Members of the Virginia ADR Joint
Committee received a discount on
registration.

JEREMY DILLON
Among  the  law  students  attending  the  5th  Annual  VBA  Diversity  Job  Fair
were,  from  left,  Amit  Bhatti  of  Fairfax  Station,  Sara  Couch  of  Chapel  Hill,
N.C.,  Geoffrey Glass  of  Charlottesville  and  Rakesh  Parikh  of
Williamsburg.

McCammon

Spahn
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On the Docket
VBA YLD Fall Executive
Council Meeting

The family-friendly setting of
Wintergreen Resort will play host to
the fall VBA Young Lawyers Division
Executive Council Meeting from
October 14 to 15.

The 15-member Executive Commit-
tee, led by YLD Chair B. Webb King of
Woods Rogers PLC, meets from 2:30 to
4:30 p.m. on October 14 to discuss YLD
business, followed by a cocktail recep-
tion and dinner for all attendees, their
spouses or guests, and children.

On October 15, breakfast for con-
ference attendees will be followed by a
three-and-a-half hour YLD Executive
Council Meeting to delve into the divi-
sion's myriad activities and projects,
hear reports about successes in 2011
and to begin planning for 2012. Lunch
for spouses or guests and children fol-
lows from noon to 1:30 p.m., conclud-
ing the event.

VBA Corporate Counsel
Fall Forum

Six programs for in-house and
other attorneys make for a full day on
October 18 for the 13th Annual VBA
Corporate Counsel Fall Forum.
Featured speakers include Sean
McKessy of the U.S. Securities and
Exchange Commission's new Office of
the Whistleblower and ethics guru
Thomas E. Spahn of McGuireWoods
LLP in McLean. Constance J. Horner
will give the keynote address. She
serves on the board of directors at
Pfizer, Inc., Ingersoll-Rand plc and
Prudential Financial and was lead
director and chair of the corporate
governance committee at Pfizer.

The fall forum, which will be held
from 8:30 a.m. to 5:30 p.m. at the Omni
Richmond Hotel, includes sessions on
IP due diligence in corporate transac-
tions, the 2012 proxy season, and
"What Every Corporation Needs to
Know about the Consumer Financial
Protection Bureau." The forum antici-
pates approval for 6.5 hours of contin-
uing legal education credits, two in
ethics.

Lunch and a continental breakfast,
which are included, will provide an
opportunity for attendees to visit and
network with colleagues. 

Members of the VBA Corporate
Counsel Section qualify for discounts
on the registration fee that more than
covers the $25 section fee for VBA
members. Non-section members are
welcome to attend. Early registration
closes October 5.

Boyd-Graves Conference
This invitation-only event, which

will be held in the Hilton Alexandria
Old Town Hotel in October, gathers
together experienced civil trial lawyers
and judges to develop recommenda-
tions to the Virginia General Assembly
and the Supreme Court of Virginia for
needed changes to the Code of
Virginia and the Rules of Court,
respectively, relating to state court civil
litigation in Virginia. The Virginia Bar
Association provides administrative
and lobbying support for the confer-
ence.

VBA Tax Practitioners'
Roundtable

Look online at www.vba.org/calen-
dar for details on the 22nd Annual
VBA Tax Practitioners’ Roundtable,
scheduled for Friday, October 28, at
the Farmington Country Club in
Charlottesville. 

VBA Virginia Health Care
Practitioners' Roundtable

On November 4 at the Troutman
Sanders Building on Haxall Point in
Richmond, the Seventh Annual VBA
Virginia Health Care Practitioners’
Roundtable will be held. 

Administrative Law
Conference

The 17th iteration of the
Administrative Law Conference is
scheduled for November 9 at the Omni
Richmond Hotel.

This joint presentation of the VBA
Administrative Law Section and The
Virginia Code Commission Admini-
strative Law Advisory Committee is
designed to educate attorneys who
practice before, or serve as counsel to,
Virginia's administrative agencies. 

Highlights include a keynote
speech by Justice William C. Mims of
the Supreme Court of Virginia and a
return appearance for the luncheon

presentation by Richmond Times-
Dispatch political reporter and colum-
nist Jeff E. Schapiro. Panel discussions
will range from nuclear-powered elec-
tricity generation
after Fukushima to
communicat ions
with regulators,
legislators and
judges, to a look at
what to expect in the 2012 General
Assembly session in light of the
November elections.

Come at 8:30 a.m. and stay through
the closing reception from 4:30 to 6
p.m. to catch up with your colleagues
and introduce yourself to a few new
friends. Earn up to 5.5 hours of contin-
uing legal education credit, 1.5 hours
in ethics. 

Take advantage of your VBA mem-
bership and get a discount on confer-
ence registration. Register online and
see the listing for this conference at
www.vba.org/calendar.

VBA Capital Defense
Workshop

One of the largest VBA-organized
gatherings each year occurs at the VBA
Capital Defense Workshop. In 2010,
nearly 250 people registered.

This year, the 19th annual work-
shop is planned for November 17 and
18 at the Ramada Plaza Hotel
Richmond West. Planners are arrang-
ing for up to 10 hours of specialized
capital defense training, including four
hours of forensic training as required
by §19.2-163.8 of the Code of Virginia.
Ethics credit also may be approved.

Find more details online at
www.vba.org/calendar.

Moot Court Competition
The 62nd Annual contest is set for

November 17 to 19 at the U.S. Court-
house in Richmond. Law school teams
from Virginia, North Carolina, West
Virginia and Kentucky compete in
brief writing and oral advocacy.
Regional winners compete nationally.

122nd Annual Meeting
Please be sure to save the dates in

Outlook, your smartphone and on that
kitchen calendar. January 19 to 21,
2012, are the dates for Annual
Meeting. See you in Williamsburg.
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Leaders in the
Law class mostly 
VBA members

On Oct. 20 at a reception at the
Science Museum of Virginia in
Richmond, the legal leader of year
will be announced. The person will be
chosen from upon the latest 31
Leaders in the Law by the honorees.

Don’t be surprised if top honors go
to someone familiar in VBA circles.
Nearly two-thirds of the 2011 class of
honorees are members of the Virginia
Bar Association.

Leaders in the Law is a program
from Virginia Lawyers Media, pub-
lisher of Virginia Lawyers weekly. It
recognizes attorneys across the state
who change the law, serve the com-
munity, change the practice or
improve the justice system or other-
wise set the standard for their peers.

We congratulate these 18 VBA
members for being honored:
Irving M. Blank, ParisBlank, 

Richmond
Craig S. Cooley, Attorney at Law,

Richmond
Cheshire I'Anson Eveleigh, Wolcott

Rivers Gates, Virginia Beach
Carolyn M. Grimes, Lieblich &

Grimes, Alexandria
Micheal L. Hern, LeClairRyan,

Richmond
J. Jack Kennedy, Circuit Clerk of Wise

County, Wise
Neil S. Kessler, Troutman Sanders,

Richmond
H. Lane Kneedler, Reed Smith,

Richmond
Richard E. Ladd Jr., PennStuart,

Bristol, Tenn.
David W. Lannetti, Vandeventer

Black, Norfolk
U.S. Magistrate Judge M. Hannah

Lauck, Richmond
Christopher M. McCarthy, White &

McCarthy, Midlothian
Albert M. Orgain IV, Sands

Anderson, Richmond
Sen. J. Chapman Petersen, Surovell,

Isaacs, Petersen & Levy, Fairfax
Linda F. Rigsby, Williams Mullen,

Richmond
Arthur E. Schmalz, Hunton &

Williams, McLean
Guy K. Tower, The McCammon

Group, Virginia Beach
John M. Tran, DimuroGinsberg,

Alexandria

VBA Young Lawyers Division
earns three ABA awards

The Young Lawyers Division of The
Virginia Bar Association continued its
long tradition of programming worthy
of American Bar Association YLD
notice with three Awards of
Achievement in the 2010-2011 year:

• first place in the Comprehensive
category, where judging is based on
the totality of programs;

• second place in the Service to the
Bar category for "C3 ED: Left Brain
Advice For Right Brain Professionals,"
and

• second place in the Minority cate-
gory for the Richmond Mentor
Program. 

C3 ED is a monthly educational
series presented by Lawyers for the
Arts and the Creative Change Center,
known as "C3." The goal is to provide
artists, writers, musicians and other
creative-minded professionals with
practical legal and business advice on
the business of being creative. The

Service to the Bar category recognizes
the most successful professional serv-
ice projects conducted by Young
Lawyers Divisions.

The mentor program focuses on
providing elementary school students
with information and skills needed to
pursue positive and productive paths.
Mentors visit their assigned schools at
least one hour per month during the
school year. Applications in this cate-
gory focus on the most successful pro-
grams that assisted minority lawyers
in their career development or that
increased their level of involvement in
the bar. 

According to the ABA website,
judging considerations included the
well-rounded or balanced nature of
overall bar programs, the degree of
change or growth, the achievement of
goals, the degree of participation by
members and originality.

Member videos make their debut
About 20 people attending the

121st Annual Summer Meeting took
the hot seat under the bright studio
lights and recorded their thoughts
about what The Virginia Bar
Association means to them, the legal
profession and to the public. 

For their efforts, all were entered
into a drawing for two iPod nanos.
Army Major David A. Uthlaut and
Sarah “Sally” Fain received their
prizes at the meeting.

Another video “star” will get a

chance at an MP3 player, this time
“American Idol” style. From
September 9-26, VBA members and
the public voted for their favorite star-
ring role in video. Ran Randolph won. 

The videos pepper several pages
on the VBA website as well as on our
YouTube channel, VirginiaBarAssoc. 

We hope you enjoy this additional
content and will recommend viewing
to members and non-members alike.
Look for more opportunities to be a
“star” at the Annual Meeting. 

2012 VBA membership rates
Lawyers in practice 6 or more years ........................................ $250
Lawyers in practice less than 6 years ....................................... $185
Lawyers first year in practice .................................................. FREE
Government/public service/legal aid lawyers ........................... $125
Full-time law school faculty ..................................................... $125
Fully retired, fully disabled ....................................................... $125
Judges, retired judges, life members, legislative members, 

law students ................................................................ FREE
Sections (in addition to annual dues) ......................... $25 per group

The VBA Finance Committee presented a membership dues increase,
which was adopted by the VBA Board of Governors

at its July 2011 meeting.



BLUE RIDGE
George R. Aldhizer, Jr.
Gerald L. Baliles
John G. Berry
Jonathan T. Blank
Daniel R. Bouton
L. B. Chandler, Jr.
J. Burns Earle, III
Humes J. Franklin, Jr.
Barbara W. Goshorn
Marvin C. Hillsman, Jr.
Michael S. Irvine
Scott F. Jamison
Peter J. Kenny
O. Leland Mahan
John J. McGrath, Jr.
Donald R. Morin
Ronald L. Napier
Ian Paget-Brown
Buford M. Parsons, Jr.
Stephen C. Price
V.R. Shackelford, III
Donald E. Showalter
Kent Sinclair
Edward R. Slaughter, Jr.
Phillip C. Stone
Robert E. Stroud
Frank L. Summers, Jr.
John W. Truban
G. William Watkins
Fletcher D. Watson
John E. Wetsel, Jr.
Dean S. Worcester
Walter J. Wadlington

CAPITAL
Benjamin C. Ackerly
John W. Anderson
Rosemarie P. Annunziata
Hugh T. Antrim
John J. Beardsworth, Jr.
Dennis I. Belcher
Thomas O. Bondurant, Jr.
Lewis T. Booker
Bowlman T. Bowles, Jr.
Mark D. Braley
Evans B. Brasfield
Richard Brown

Jack W. Burtch, Jr.
Harry L. Carrico
Miles Cary, Jr.
Richard H. Catlett, Jr.
Edward L. Chambers, Jr.
Malcolm M. Christian
Mark C. Christie
Whittington W. Clement
Samuel W. Coleman, III
Stacy M. Colvin
James Smyth Cremins
John E. Donaldson
John B. Donohue, Jr.
Mark S. Dray
William L. Dudley, Jr.
S. Miles Dumville
Johanna L. Fitzpatrick
Dixon L. Foster
Calvin W. Fowler
Ernest K. Geisler, Jr.
Paul G. Gill
Ashley P. Harris
A. Linwood Holton, Jr.
William J. Howell
James V. Ingold
Robert B. Jones, Jr.
Thomas O. Jones
Robert R. Kaplan
John F. Kay, Jr.
Barbara M. Keenan
D. Brennen Keene
D. Patrick Lacy, Jr.
David G. Lowe
R. Hunter Manson
William R. Mauck, Jr.
Dana D. McDaniel
Charles F. Midkiff
James W. Morris, III
W. Tayloe Murphy, Jr.
Albert M. Orgain, IV
Rosewell Page, III
Christopher K. Peace
Gary T. Piacentini
Overton P. Pollard
Gordon F. Rainey, Jr.
Michael L. Rigsby
Russell H. Roberts
Nancy N. Rogers

Jane L. Schwarzschild
Robert D. Seabolt
John C. Shea
Alexander H. Slaughter
R. Gordon Smith
Margaret H. Smither
Joseph E. Spruill, Jr.
L. Neil Steverson
Lewis T. Stoneburner
James F. Stutts
Jay T. Swett
Douglas O. Tice, Jr.
George F. Tidey
Hill B. Wellford, Jr.
Steven R. Williams
Gordon F. Willis
Mervin C. Withers
Roland C. Woodward

POTOMAC
Leslie M. Alden
John F. Anderson
Doris E. Boehling
David F. Boleyn
Albert V. Bryan, Jr.
Robert L. Calhoun
Clyde R. Christofferson
Haley D. Collums
James R. Cottrell
James H. Czerwonky
Carroll Dubuc
Nancy L. Feldman
Kevin K. Greenslade
Thomas W. Greeson
Kelly C. Grems
Donald M. Haddock, Jr.
C. Thomas Hicks, III
A. Everett Hoeg, III
Anne Reilly Jones
Alan M. Kagen
Albert I. Kassabian
John A. C. Keith
Don MacDonald
Matthew J. MacLean
R. Peyton Mahaffey
J. Robert McAllister, III
John D. McGavin
James F. Merow

Martha F. Mica
Douglas B. Mishkin
Keith M. Mullervy
Sharon D. Nelson
R. Terrence Ney
Kathleen O'Brien
Sharon E. Pandak
Allan R. Plumley
B. Michael Rauh
Wendy H. Schwartz
Paul R. Smollar
Roy D. Snyder, Jr.
Jeri Kaylene Somers
J. Raymond Sparrow, Jr.
William G. Thomas
Betty A. Thompson
Benjamin J. Trichilo
Wenda K. Travers
George D. Varoutsos
Arthur B. Vieregg, Jr.
Bruce D. White
J. Paul Williamson

SOUTHSIDE
James P. Baber
Samuel E. Campbell
James H. Ford
Leighton S. Houck
Robert Hurt
Hugh J. M. Jones, III
Jackson L. Kiser
Thomas T. Lawson
Thomson Lipscomb
James A. Luke
H. Victor Millner, Jr.
Edward C. Minor
Glenn W. Pulley
Henry M. Sackett, III
Charles F. Seabolt
Franklin M. Slayton
Thomas Stark, III
M. Lee Stilwell, Jr.
H. Benjamin Vincent

SOUTHWEST
Jonathan M. Apgar
Nan L. Coleman
Glen E. Conrad

Stephanie P. Cook
Byrum L. Geisler
Gary C. Hancock
Steven L. Higgs
William B. Hopkins, Jr.
Thomas L. Hutton, Jr.
James P. Jones
Edward S. Kidd, Jr.
B. Webb King
Harvey S. Lutins
Wade W. Massie
Howard C. McElroy
Leroy Moran
G. Marshall Mundy
J. Lee E. Osborne
Thomas C. Phillips, Jr.
William B. Poff
Pamela Meade Sargent
Hiram A. Street
Diane M. Strickland
J. Glenwood Strickler
William J. Sturgill
James R. Swanson
James C. Turk
Clifton A. Woodrum, III

TIDEWATER
David H. Adams
H. Lee Addison, III
Thomas M. Ammons, III
Sidney L. Berz
George Y. Birdsong
Karen J. Burrell
James A. Cales, Jr.
A. Joseph Canada, Jr.
E. Beale Carter, Jr.
James L. Chapman, IV
John E. Clarkson
H. Vincent Conway, Jr.
Timothy A. Coyle
Terry H. Davis, Jr.
Jay E. Dugger
James H. Flippen, Jr.
Douglas M. Foley
Guy R. Friddell, III
Jerome B. Friedman
Junius P. Fulton, III

Richard E. Garriott, Jr.
J. Samuel Glasscock
James H. Harvell, III
James C. Hawks
James L. Howe, III
Richard W. Hudgins
Lee C. Kitchin
William A. Lascara
Joseph A. Leafe
Louis R. Lerner
Michael H. Levinson
J. Stanley Livesay, Jr.
Benjamin P. Lynch, Jr.
Everett A. Martin, Jr.
Howard W. Martin, Jr.
Vincent J. Mastracco, Jr.
James R. McKenry
Thomas F. McPhaul
Samuel W. Meekins, Jr.
Daniel J. Miller
Helena S. Mock
Henry C. Morgan, Jr.
Robert C. Nusbaum
Norman Olitsky
William E. Rachels, Jr.
Alfred M. Randolph, Jr.
Deborah S. Roe
C. Edward Russell, Jr.
Betty Carol Bogese Russo
L. Wallace Sink
Robert C. Stackhouse
J. Warren Stephens
F. Bradford Stillman
Raymond H. Suttle
Raymond H. Suttle, Jr.
Winship C. Tower
Abram W. Vandermeer, Jr.
Robert B. Wilson, V
Jack L. Young

OUT OF STATE
M. Langhorne Keith
William J. McConnell
John R. Moore
Paul A. Weykamp

PATRONS ($100 to $249) 

Thanks, VBA Foundation Patrons
Contributors as of September 13, 2011 

Thomas R. Bagby, Roanoke
Attison L. Barnes, III, 

Washington, D.C.
J. Edward Betts, Richmond
David P. Bobzien, Fairfax
Hon. H. Harrison Braxton, Jr.,

Fredericksburg
Thomas C. Brown, Jr., McLean
John V. Cogbill, III, Richmond
Hon. Richard Cullen, Richmond
Thomas F. Farrell, II, 

Richmond
Hon. Walter S. Felton, Jr., 

Williamsburg
G. Franklin Flippin,Roanoke
Jeanne F. Franklin, Arlington
Tracy A. Giles, Roanoke
Allen C. Goolsby, Richmond
James P. Guy, II, Glen Allen

David Craig Landin,
Richmond

James V. Meath, Richmond
Gant Redmon, Alexandria
Hon. Jane Marum Roush, 

Fairfax
Douglas P. Rucker, Jr., 

Richmond
Hon. Paul F. Sheridan, 

Arlington
Frank A. Thomas, III, Orange
Guy K. Tower, Virginia Beach
Hon. Anthony F. Troy, 

Richmond
William R. Van Buren, III, 

Norfolk
Robert B. Webb, III, Vienna
Anne Marie Whittemore, 

Richmond

1888 SOCIETY
($1,000+)

Hon.  Rudolph  Bumgardner,  III,
Staunton

Stephen  D.  Busch,
Richmond

Marshall  M.  Curtis, Reston
E.  Tazewell  Ellett,

Alexandria
John  D.  Epps, Richmond

Patricia  K.  Epps, Richmond

Hugh  M.  Fain,  III, Richmond

Kevin  L.  Fast, Vienna

Ilona  E.  Grenadier, 
Alexandria

David  S.  Mercer, Alexandria

Lucia  Anna  Trigiani, 
Alexandria

LEADERSHIP PATRONS
($500 to $999)

BLUE RIDGE
Andrew K. Block, Jr.
Talmage N. Cooley
William D. Heatwole
Aubrey J. Owen
George H. Roberts, Jr.
M. Bruce Wallinger

CAPITAL
Charles B. Arrington, Jr.
Robert P. Buford, Jr.
John G. Dicks, III
Davison M. Douglas
C. Thomas Ebel
George C. Freeman, Jr.
F. Claiborne Johnston, Jr.
Anne Leigh Kerr
Donald E. King
H. Lane Kneedler, III
R. Shawn Majette
JoAnne L. Nolte
Stephen D. Otero
David G. Shuford
Archibald Wallace, III

POTOMAC
James E. Ballowe, Jr.
Peter C. Farrand
John T. Hazel, Jr.
Chiswell D. Langhorne, Jr.

Daniel F. O'Flaherty
Gordon P. Peyton, Jr.
John F. Rutledge
Earl E. Shaffer
Joseph M. Sharnoff
Richard A. Simpson

SOUTHSIDE
William N. Alexander, II
Michael C. Guanzon

SOUTHWEST
William J. Lemon
Donald A. McGlothlin, Jr.
Tyler M. Moore, Sr.
L.C. Musgrove
Philip W. Parker
Florence A. Powell
Frank W. Rogers, III
Edward B. Walker

TIDEWATER
James L. Chapman, IV
Rodham T. Delk, Jr.
Cheshire I. Eveleigh
John R. Fletcher
Christopher C. North
Hugh L. Patterson
Anita O. Poston
John S. Shannon

SUSTAINING PATRONS
($250 to $499)
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121st VBA
Summer
Meeting 
Sponsors

CSX Corp.

Dominion
Resources

Equity Concepts LLC

LeClairRyan

LexisNexis

McGuireWoods LLP

MercerTrigiani

Norfolk Southern
Corp.

Spotts Fain PC

SunTrust Banks

The Homestead

U.S. Bank
Corporate Trust

Services

Wells Fargo
Private Bank,

Legal Specialty
Group

Whitham, Curtis,
Christofferson
and Cook, PC

Williams Mullen

Woods Rogers PLC

Summer Meeting highlights 
The 121st Summer Meeting at The

Homestead in July attracted considerably
more members and guests than last year.
Banquet-goers witnessed the unveiling of the
latest official portrait of a justice of the
Supreme Court of Virginia. Justice LeRoy F.
Millette, Jr., and portrait painter Claiborne
Gregory unmasked the oil painting on July 22.
This year marks the 50th year of
VBA-commissioned portraits
for sitting justices of the state's
highest court.

Awards presented included
the Association's first Legis-
lative Advocacy Award, which
recognized the service of
Patrick C. Devine, Jr.

On the final evening of the
meeting, the President's Award
Reception honored special
guests Neil H. MacBride, U.S.
Attorney for the Eastern District
of Virginia, and Timothy J.
Heaphy, U.S. Attorney for the
Western District of Virginia.

The meeting featured extensive program-
ming in nearly 20 credit hours of continuing
legal education organized by many of the 19
specialty law sections of the VBA. The
President's Showcase Presentation on
Virginia's business environment, with a panel
consisting of Whittington W. Clement of
Hunton & Williams LLP, Justice William C.
Mims of the Supreme Court of Virginia, the
chancellor of the Virginia Community College
System, the president of Lead Virginia, and the
chairman of Virginia Economic Development
Partnership, was simulcast by co-presenter
Virginia Business magazine.

The meeting also offered opportunities to
socialize and enjoy time with colleagues, fam-
ily and guests, including a culinary demon-
stration, and a sold-out book club featuring
novelist Adriana Trigiani. Some participants

competed in athletics and drawings.
Steve Emmert of Sykes, Bourdon, Ahern &

Levy, PC, in Virginia Beach won first place in
the golf tournament with the low net for 18
holes. Second place went to Tom O'Brien Jr. of
Spotts Fain PC in Richmond.

Pete Johnson of Hunton & Williams LP in
Richmond came in first in low gross, followed

by Joseph Carpenter IV of
Norfolk Southern.

In mixed doubles tennis,
Kevin DeTurris of McGuire-
Woods LLP in McLean and Jill
White, a guest of Andrew
White, finished first, followed
by Washington, D.C., attorney
Grant Morris and Bill Van
Buren of Kaufman & Canoles,
PC, in Norfolk.

In men's doubles, Robert
Angle of Troutman Sanders
LLP in Richmond and Ian
Williams of Harrison &
Johnston in Winchester won
and Bernie Niemeier of

Virginia Business and Andrew White of
LeClairRyan in Richmond finished second.

In ladies' doubles, Tessa Morris, a guest of
Grant Morris, and Katie Van Buren, a guest of
Bill Van Buren, took top honors. Jean Tucker, a
guest of Ian Williams, and Anne McCardell
Williams of William August Bassler, PLC, in
Winchester came in second.

Richard Ottinger of Vandeventer Black LLP in
Norfolk won a drawing for a $250 Visa gift card,
coordinated through SunTrust Legal Specialty
Group, which sponsored driving and putting clin-
ics taught by The Homestead's golf pros.

The winner of a drawing for a $100
Homestead gift card, offered through Virginia
Barristers Alliance, the wholly owned sub-
sidiary of the VBA, was Anne Leigh Kerr of
Troutman Sanders LLP in Richmond.

MARILYN SHAW
Guy Tower accepts the congratulations of past VBA presidents when President “Pia” Trigiani announced that
he received the Walker Award of Merit. Tower retired as executive director of the Association in July.
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The spouse/guest program, “Ravioli
Deliziosi!” involved a culinary demonstration
by The Homestead’s executive chef.

Registrants and friends gathered in the sign-in area of The Homestead.

Two flights of individuals took lessons from The Homestead’s golf pros, courtesy of sponsor SunTrust.

121st Summer Meeting scenes

“The Roberts Court at Age Five” attracted Past Presidents Anita Poston and Jeanne Franklin.

Some competitors left with hardware.

Time with
President-elect
Hugh Fain drew
young lawyers.

The Friday banquet
dessert popped
with color. 



FALL 2011 THE VIRGINIA BAR ASSOCIATION NEWS JOURNAL/15   

Mike Quinan and Cheryl Black follow the back-and-forth at the General Counsel Roundtable.
Novelist Adriana Trigiani is a fan of her sis-
ter, VBA President “Pia” Trigiani

Above: Fourd Kemper, Jr., gives young
lawyers tips on making partner. At left:
A listener in the session on “Ramping
Up: Managing Transaction Risk in the
Current Economy” gets comfortable

Whittington Clement (left) and Julien Patterson participated in a
panel. Right: President Trigiani reviews notes between sessions.
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Whether it's false claims, health
care fraud, illegal kickbacks at home or
abroad, or other types of corporate
malfeasance, the government is
increasing its efforts to crack down on
corporations in what has been dubbed
a "new era of enforcement."1

With mandates to operate more
efficiently, many state and federal gov-
ernment agencies are finding ways to
add funds to their budgets. Armed
with statutes that allow them to share
in the recovery and seizure of money
made by fraudulent or illegal means,
many agencies have increased enforce-
ment efforts that help fill their coffers.2

With extremely high successful prose-
cution rates, this trend will continue.3

Often insulated from judicial
scrutiny by its ability to enter into non-
prosecution and deferred-prosecution
agreements, the Department of Justice
has taken an expansive view of
statutes aimed at criminalizing corpo-
rate fraud and corruption. As a former
Justice Department enforcement offi-
cial stated about the Foreign Corrupt
Practices Act, or FCPA, "The govern-
ment sees a profitable program, and
it's going to ride that horse until it can't
ride it anymore."4

This increase of dedicated
resources is not limited to the DOJ.
Here in Virginia, state and federal law
enforcement agencies as well as pri-
vate insurance companies recently
have escalated their efforts to recoup
money gained by companies and indi-
viduals through fraudulent means.5

If increased efforts within Virginia
and throughout the United States were
not enough to worry business leaders
and their counsel, corporations operat-
ing or doing business abroad also must
be cognizant of foreign laws, such as
the U.K's Bribery Act 2010, which in
certain respects is more restrictive than
its American counterpart—the FCPA.6

Now more than ever, corporations
and executives must be prepared to
react appropriately to government
investigations or to conduct internal
investigations to limit civil and crimi-
nal liability. The following guidelines
are not intended to be all encompass-
ing, but to provide a general overview

for initially responding to a govern-
ment investigation. As you read
through them, you should ask yourself
whether your company (or your clients
that are companies) is ready to
respond should the government come
knocking.

Responding Swiftly and
Appropriately to Investigations

Government investigations can
take months, even years, but as a pos-
sible target or company "of interest"
you have only one chance to make a
first impression. Companies that have
a compliance program coupled with a
well-coordinated, organized approach
to responding to investigations are
able to operate with minimal interrup-
tions and can substantially decrease
the risk of criminal indictment or civil
charges. With the assistance of a quali-
fied attorney, a company often can
negotiate the inherent pitfalls of

responding to governmental inquiry.
By having counsel for the company
confer with the government before
simply responding or producing docu-
ments, companies often are more able
to achieve the following:  

•Protect privileged information;
•Produce fewer irrelevant docu-

ments (paper and especially electron-
ic), thereby avoiding the unnecessary
distraction of time and effort dealing
with both the volume and content of
such information;

•Reduce company resources wasted
in inefficient means of responding to
governmental inquiry; and

•Reduce attorney's fees ultimately
spent on the matter.  
Reasons to Cooperate

Failure to cooperate with govern-
ment investigations can have severe
unintended consequences. In addition
to the general requirements related to
responding to subpoenas or granting
access to law enforcement officials exe-
cuting search warrants, many indus-
tries are required to grant even more
liberal access to investigators. For
example, health care providers are
required to provide "immediate access
upon reasonable request" to govern-
ment officials.7 Failure to do so can
result in exclusion as a Medicare
provider. But failure or refusal to coop-
erate with government audits and
investigations can result in negative
consequences for any business or indi-
vidual. In addition to possibly subject-
ing themselves to more scrutiny from
government investigators, corpora-
tions that do not comply with subpoe-
nas and search warrants can be sanc-
tioned and even face criminal charges.8

Developing a Plan
to Respond to Investigations

For most companies, it is not a ques-
tion of "if" they will have to respond to a
governmental inquiry, but rather
"when." Even companies that appear to
be "doing everything right" may be
investigated by state and federal author-
ities for civil and criminal malfeasance
or dragged into an investigation of

Responding to Government Investigations
in the New Era of Enforcement 

BY GRAY B. BROUGHTON
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another company or individual. All it
takes is a tip from a former employee or
the unauthorized actions of an employ-
ee to transform a well-respected busi-
ness into the target of an investigation.

To be prepared, companies should
designate a response team directed by
a manager or administrator to respond
to government investigations. This
point person should select members of
the response team and supervise the
team members in their designated
responsibilities. Rather than running
around like the proverbial chicken
with its head cut off, the point person
should have a "playbook" in place for
guidance from the outset, which
should include at a minimum:

• Contact information of counsel
(outside and in-house, if applicable);

• Guidelines to responding to
search warrants, subpoenas, and
requests for information;

•   Guidelines to give employees; and
• Names, contact information

and responsibilities of response
team members.
Guidelines to Employees

Many executives are confused
when faced with what to tell their
employees when their company is
under investigation or responding to a
governmental inquiry. If you order
your employees not to cooperate with
law enforcement officials, you could
be facing obstruction of justice
charges. If you pretend nothing is hap-
pening even after all of your compa-
ny's records have been seized, then
you could lose the confidence of your
employees and customers.

It is important to advise employees
that the company will cooperate with
the government's investigation, but
that the company and its employees
have certain rights that limit what the
government can obtain. Companies
should encourage their employees to
come to them with questions about the
investigation, rather than speculate or
spread rumors about what is happen-
ing. While guidelines should be tai-
lored to take into account a business's
structure or particular industry, here
are some general guidelines to discuss
with employees in the event of a gov-
ernment investigation: 

• Freeze! First and foremost,
employees should not hide, destroy or
alter documents when they become

aware of an investigation or govern-
ment audit. The company should issue
a written "hold" memorandum to all
its employees who have access to
potentially relevant and responsive
electronic files and documents.   

• In that same vein, employees
should not create "missing" documents
in response to a government investiga-
tion. For example, if a company is sup-
posed to fill out a certain form every
time a particular event occurs, but the
records custodian is unable to find any
such forms for the past five years,
employees of the company should not
now fill out such forms to compensate
for that shortcoming.

• Employees should not produce
company documents or information
not specified or responsive to a search
warrant or subpoena.

• The company should not prohibit
employees from speaking with agents.
But while employees have the right to
speak with an investigator, the compa-
ny may properly inform employees
that they are not obligated or required
to do so and may request to be notified
of any contact with an investigator.

• Employees can demand that a com-
pany representative or attorney be pres-
ent if they wish to consent to questioning.

• The company should consider
providing employees with independ-
ent counsel if they want separate legal
representation. While the company
can offer to pay for this separate coun-
sel, the employee would be the client
of that independent counsel, not the
company. That independent counsel
often will be willing to share informa-
tion with the company that is of joint
interest to both the company and the
individual employee. 

• Employees should advise the

company's point person if the employ-
ee is contacted for an interview by a
government investigator.

• Employees should ask for identifi-
cation and credentials of government
investigators and make notes as to the
investigators' names, titles and agencies.

• Employees have the right to dic-
tate when and where interviews will
take place and can terminate inter-
views at anytime.

• No statements or records should
be signed other than the government's
receipt for seized records.

• Employees should not lie or
make factual assertions about matters
that they do not actually know.  It will
only make things worse. Of course,
making knowingly false statements to
officers and investigators can result in
criminal prosecution.9

• Similarly, employees should not
ask others to lie. Inducing employees
or others to give false statements to
government agents also can lead to
criminal prosecution.10

Responding to Search Warrants
Agents executing a search warrant

will not give a company advance
notice before doing so. Additionally,
most law enforcement agents will not
wait for the company's point person to
confer with counsel before it begins
executing the search warrant. There-
fore it is critical that a company's point
person know what to do in advance.
Companies should coordinate with the
appropriate attorney to tailor guide-
lines specific to them, but here are a
few simple rules to follow:

• Immediately contact counsel
when the company becomes aware of
the search warrant. 

• Verify and note the agents' iden-
tification and credentials. 

• Identify the agent-in-charge and
communicate key information and
requests only through the agent-in-
charge. 

• Request a copy of the search war-
rant and forward it to counsel immedi-
ately.   

• Request the name and contact
information of the supervising prose-
cutor from the agent-in-charge. 

• Ask what the agents are seeking
and attempt to learn as much about the
nature of the inquiry, alleged viola-
tions, and basis for the investigation. 

• Treat the agents courteously, but
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• Ensure that any statements made
to agents are accurate.

• Calm employees and reiterate the
company's Guidelines to Employees
for communicating with agents.

• Consistent with the Guidelines
for Employees, do not prohibit
employees from speaking with agents.
Prohibiting employees from speaking
with law enforcement can result in
obstruction of justice charges.

• Send non-essential employees
home.

• Monitor the actions of search
teams and take notes of the areas and
items searched and the items seized.

• Notify and object to the agent-in-
charge if agents stray outside of areas
designated in the search warrant. Do
not, however, physically interfere or
attempt to stop them.

• If possible, identify documents
protected by attorney-client privilege
or self-evaluation privilege.

• If the search warrant authorizes
the agents to seize computers, request
that the agents only copy files or image
the hard drive rather than seize and
remove the entire hardware.

• Request the opportunity to make
copies of all documents being seized
by agents, particularly any files need-
ed to continue operating. For example,
health care providers should be able to
make copies of patient records in order
to continue caring for these patients.

• Compare the agents' list of items
seized to those listed in the search war-
rant. Also compare the list of items
seized to the list of seized items docu-
mented by the company's representa-
tives.

• As soon as the agents depart,
inform counsel of all activity that
occurred in connection with the search.

Responding to Subpoenas
for Documents

Unlike a search warrant, there is
generally time to consult with counsel
before responding to a subpoena.
Rather than squander the opportunity,
companies should take the time to dis-
cuss with counsel whether this is truly
a request that has no bearing on the
company and its employees, or if it has
the potential to develop into some-
thing more. While a simple subpoena
requesting documents may appear
benign, it could be the first symptom
of an undiscovered or larger problem.
Without consulting with counsel and
digging into the matter, the company

might not know until it is too late to
take remedial action.

Like a search warrant, companies are
required by law to cooperate and
respond to a subpoena unless a court
quashes the subpoena. Failure to coop-
erate can result in sanctions such as
fines or incarceration.11 However, the
attorney-client and other privileges can
be asserted to excuse the production of
certain requested information. Com-
panies should consult with legal coun-
sel about designating privileged docu-
ments and creating a privilege log.
Additionally, legal counsel may be able
to negotiate the scope and form of data
production, including whether and how
"meta-data" are produced. This could be
mutually beneficial—the government
will not receive boxes (or discs) of docu-
ments that are not of interest and the
company can reduce the costs and bur-
dens of production. Finally, companies
should refrain from entering into sub-
stantive discussions with law enforce-
ment before obtaining legal advice in
order to avoid incorrect statements or
admissions of wrongdoing. 

Responding to Informal Agent
Contacts

On the opposite end of the spectrum

of dozens of agents executing a search
warrant and raiding a company's office
lies the informal telephone call, email or
visit from a law enforcement agent.
While usually indicative of something
less serious than a formal investigative
request such as a subpoena, an informal
inquiry still should be taken very seri-
ously. It may be the final follow-up
required to close out a preliminary
investigation or it could be the precur-
sor of a more formal investigation to
come. And unlike the situation involv-
ing a search warrant, where there are
only a handful of ways to make it worse
(such as obstructing justice or volun-
teering information without first con-
sulting with counsel), it is very easy to
make a misstep when having a free-
flowing conversation with a law
enforcement agent.

As a result, companies should fol-
low the Guidelines to Employees
above. Even though it may appear
informal, the information provided
during an informal exchange can be
more harmful than documents or state-
ments provided as the result of a search
warrant, subpoena, or formal interview.

Next Steps
Just because the company has

responded to the subpoena or survived
the search warrant, it is not time to
stop. After consulting with counsel, it
may be in the company's best interest
to initiate an internal investigation if
there is possible civil or criminal liabil-
ity. Any internal investigation should
be supervised and conducted by attor-
neys for the company. While the natu-
ral inclination is to use in-house coun-
sel, outside counsel is preferable
because someone outside the organiza-
tion generally can be more objective,
they are less likely to create internal
tensions when probing sensitive sub-
jects, and they can more easily preserve
attorney-client privilege.

By learning the facts surrounding
the issues of concern to the govern-
ment, the company can evaluate the
risks and take appropriate action, such
as self-reporting and curative action,
which may ultimately mitigate any
civil or criminal liability. 

ABOUT THE AUTHOR

A partner in Williams Mullen's Richmond office, Gray Broughton focuses his prac-
tice on white-collar criminal defense and commercial litigation. He serves on the
VBA's Criminal Law Section Council.
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Announcement

The VBA News Journal offers classi-
fied advertising. Categories include:
positions available, positions wanted,
books and software, office equipment/
furnishings, office space, experts,
consulting services, business services,
vacation rentals, and educational
opportunities. Rates are $1 per word
for VBA members and $1.50 per word
for non-members, with a $35 minimum,
payable at the time of submission. The
VBA News Journal reserves the right
to review all copy before publication
and to reject material deemed unsuit-
able. Professional announcements
may be printed; the cost per
announcement is $15 and text may be
edited for style and space limitations.
Deadlines are one month in advance
of the date of publication. Information
is available online at www.vba.org. 

Katie Lipp has joined the Tyson
office of Berenzweig Leonard,
LLP, as an associate attorney,
practicing government contracts
and business law. Katie is a 2010
graduate of the George Mason
University School of Law.
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NOTES:
1. DOJ Release, "Assistant Attorney
General Lanny A. Breuer Speaks at the
24th National Conference on the
Foreign Corrupt Practices Act," (Nov.
16, 2010).  
2. See 18 U.S.C. § 982(a)(6), which
authorizes the forfeiture of property
derived or traceable to a health care
fraud offense. DOJ requested $283.4
million to fight Medicare and health
care fraud in its 2012 budget request,
which represents a 22 percent increase
from the 2011 budget. DOJ FY 2012
Budget Request At A Glance Discre-
tionary Budget Authority, p. 7.
3. In FY 2011, DOJ increased its white-
collar caseload by 5 percent, with 90
percent of cases favorably resolved.
DOJ has set its FY 2012 targets to con-
tinue this success.  Id. at 9-10.
4. See Joseph Rosenbloom, "Here
Come the Payoff Police," American
Lawyer (May 17, 2010) (quoting
William Jacobson)
5. In May 2010, the U.S. Attorney for the
Eastern District of Virginia announced

the formation of the Virginia Financial
and Securities Fraud Task Force, which
will use the SEC's EDGAR computer
server in Alexandria and the Federal
Reserve Bank in Richmond as bases for
venue and the district's efficiency and
reputation as the "rocket docket" to
attract cases that would otherwise be
brought in other districts. USAO EDVA
Release, "U.S. Attorney's Office
Launches New Task Force to Fight
Financial Fraud," (May 20, 2010).  More
recently, DOJ has been coordinating
meetings in both the Eastern and
Western District of Virginia of its
Health Care Task Force, which includes
federal, state and local law enforcement
agencies, as well as private insurance
companies and pharmacies.
6. Under the U.K.'s Bribery Act 2010,
organizations can be held strictly liable
of failing to prevent bribery if they
don't have proper compliance meas-
ures in place.  See Bribery Act 2010, § 7. 
7. 42 CFR § 1001.1201.
8. 42 USC § 405(e); 18 USC §§ 401, 402;
18 USC § 2232.
9. 18 USC § 1001.
10. 18 USC § 1510.
11. 42 USC § 405(e); 18 USC §§ 401, 402.
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WRITER’S BLOCK
SOOMMEETTIIMMEESS PUUTTTTIINNGG PEENN TTOO PAAPPEERR IISS

TOOUUGGHHEERR TTHHAANN IITT SEEEEMMSS!
BY David H. spratt & Heather E. Ridenour

3Sweat the Small Stuff: When you are over-
whelmed, focus on a smaller subtask. For example,
if you are drafting a motion and the facts you need

to present to the court seem too convoluted or over-
whelming, start working on the prayer for relief—you
know what you want the court to do (or hopefully you
wouldn't be drafting the motion). By trying to do less at
once, you will reduce your stress and, eventually,
accomplish the larger task.

4Nobody's Perfect: Strive for excellence, not per-
fection. Deadlines, costs, and reality make a perfect
document the thing of legend. Mediocrity won't

hack it, but excellence will. 

5Keep Your Eyes on the Prize: Keep a big picture
focus—what is essential to satisfy your audience
and achieve your purpose? If time permits, add in

bells and whistles; if not, address the essentials.

6Send Flowers: Dr. Betty Flowers astutely observes
that often the hardest part of writing is to resist the
urge to critique and edit one's work before com-

pleting a draft. In Madman, Architect, Carpenter, Judge:
Roles and the Writing Process, Dr. Flowers postulates that
each step in the writing process is based on a "charac-
ter" that each of us has within, and each character must
have time on-stage to produce effective writing. Try
each character in order, and see if you can get past your
writer's block:

a. The madman, out-of-control, writes quickly and
without focus, researching, taking copious notes, and
jotting down ideas about possible approaches to a problem.

b. Enter the architect, who sees connections between
ideas, and starts drafting an outline.

c. In struts the carpenter who creates a rough draft—
although the carpenter does not polish or edit, a master
carpenter always has some discretion and responsibility
for changing the plans to suit last-minute needs.  

d. Finally, the judge comes in to carefully scrutinize each
word, engaging in meticulous proofreading and editing.

7When All Else Fails, Drink a Glass of Virginia
Wine!: I know, yet another plug for Virginia wine,
but seriously, when you do something unrelated to

legal writing, your mind will continue to work on your
first drafts, and you will be generating ideas.

As always, well-proofread, grammatically correct
questions, comments, and suggestions (as long as they
contain a brief pleasantry) at dspratt@wcl.american.edu
are welcomed.
1. Anne Lamott, Bird by Bird, 21-22, 25-26 (1994).

I guess time flies when you are having fun.
Almost three years have passed since I started writing
this column. Some might recall that the subject of that
first column was "writer's block," and I offered some
tips on how to jump start your writing when the cre-
ative juices just don't seem to be flowing.

I have writer's block.  
A bit ironic, I admit, but as my deadline loomed, I

struggled to think of a new topic and have decided to
revisit methods of overcoming writer's block. I also
decided to bring in a guest columnist, Professor
Heather Ridenour, who will help me make what was
old look new again.

Writer's Block: Wikipedia (hey, you, too, have used it
before!) defines writer's block as a "phenomenon
involving temporary loss of ability to begin or continue
writing, usually due to lack of inspiration or creativity." 

Whatever the definition and no matter the cause,
even the best writers have experienced writer's block
before. Unfortunately, it happens to the best of us.
Would that we could articulate a quick fix, but alas, we
are just legal writing professors. There are, however,
some common techniques that can usually help even
the most experienced writer overcome writer's block:

1Write Like There is No Tomorrow: Just start writ-
ing. Do not be concerned with what the text
sounds like. Just try to get your thoughts down on

paper. Take this quote to heart, and feel better about
that substandard first draft:

All good writers write [awful first drafts]. This is how
they end up with good second drafts and terrific third
drafts. … I know some very great writers,  … who write
beautifully,  … and not one of them … writes elegant first
drafts. All right, one of them does, but we do not like her
very much. … 

A friend of mine says that the first draft is the down
draft—you just get it down. The second draft is the up
draft—you fix it up. … And the third draft is the dental
draft, where you check every tooth. …1

2Dance to the Beat of a Different Drummer: When
stuck, try something new. If writing a brief or
motion, for example, perhaps presenting the facts

chronologically isn't always the best idea; sometimes
topical or even reverse chronology is more effective. Be
willing to experiment. If you find yourself staring aim-
lessly at a blank screen or piece of paper, talk through
your ideas with a colleague or friend (even a four-
legged one). Doing so often allows you to get out your
thoughts, showing you that you can actually think of
ideas and write an effective document. Through trial
and error, you will improve and overcome the stalemate. 

David H. Spratt and Heather E. Ridenour are both legal
writing professors at The American University,
Washington College of Law.
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Overview: Changes to the General Conditions
of the State Construction Contract

BY MICHAEL L. STERLING and VANCE E. TYSOR III

Your client is a contractor doing
work for the Commonwealth of
Virginia. Early on, after the project has
started, your client discovers an error
in the contract documents that affects
the scope of work and has the poten-
tial to cost a lot of money. Your client
notified the Owner and Architect/En-
gineer as soon as it uncovered the
error and before it began the associat-
ed work. Your client then submitted a
claim for the cost to correct the error.
Business as usual . . . until the
Commonwealth rejects the claim on
the basis that your client did not meet
all of the procedural requirements for
notice of error, notice of intent to file a
claim, and submission of the claim. 

This could happen if your client
was relying on an older version of the
General Conditions of the Construc-
tion Contract in the Commonwealth of
Virginia. The General Conditions are
outlined in Bureau of Capital Outlay
Management Form CO-7, Rev 10/10,
and they establish the duties, rights,
and remedies for the parties to a pub-
lic construction contract with the
Commonwealth of Virginia and other
public bodies or authorities that have
adopted them. Form CO-7 was revised
in October 2010 and the changes made
can have serious implications for con-
tractors if they are not paying attention
to the fine print. This article outlines
some of the major changes to the
General Conditions Form CO-7 and
the consequences those changes could
have for unwary contractors.

One of the first changes is the inclu-
sion of the newly defined term, "Final
Payment." Final Payment is now
defined as any of the following:

• Traditional Final Payment under
§36

• When terminated for cause under
§41, Final Payment occurs when the
termination is effective

• When terminated for convenience
under §42, Final Payment occurs when
either the Contractor is paid compen-
sation in accordance with §42, or when
the Owner determines that no compen-
sation for the termination is due. The
Final Payment date is important
because it triggers the 60-day period

for filing claims. 
The next major change occurs in

§23(b), Plans and Specifications. The
contractor's previous duty under
§23(b) was to notify the Owner in writ-
ing as soon as possible if a potential
error or omission was  noted in the
Plans and Specifications. The
Architect/Engineer would then issue a
field order to address the problem,
and the Contractor could then submit
a proposal/change order request if the
field order required extra work. The
new language in §23(b) expands the
contractor's duty. If the Contractor rea-
sonably should have discovered the
error or omission before bidding the
project, then it waives its claims for
any extra work associated with the
error or omission and will not receive
extra time or money. This revision is
an attempt to reflect case law that has
developed over the past few years.1

However, this change will have dire
consequences for the unwary
Contractor and could potentially be a
costly oversight. The bottom line
regarding errors or omissions is that
the Contractor should perform due
diligence when reviewing the plans
and specifications before bidding and
should notify the Architect/Engineer
of obvious errors and/or omissions
before submitting its bid for the proj-
ect. Failure to perform a due diligence
review of the plans and specifications
is not likely to be defensible.

The next change that Contractors
should be aware of occurs in §38,
Changes in the Work. Three new
labels were included in §38(a)(1)-(3)

that clarify the three distinct types of
payment under change orders. They are
Fixed Price, Unit Price, and Cost
Reimbursement. "Fixed Price" change
orders use an agreed fixed amount for
any additional work. "Unit Price"
change orders either use a unit price
from the contract or a unit price later
agreed upon by the Contractor and the
Owner. "Cost Reimbursement" change
orders still require the Owner to issue an
"initiating change order" authorizing the
additional work and a second "confirm-
ing change order" approving the cost of
the additional work. The Contractor
needs to note that the "initiating change
order" has a laundry list of requirements
set out in §38(a)(3). The Contractor also
needs to note that the second "confirm-
ing change order" memorializing the
additional cost/ time must be agreed
upon within 14 days after the conclusion
of the added work. The failure to agree
on the confirming change order could
trigger the need to file a notice of intent
to file a claim. All three of the payment
mechanisms existed without these labels
before the changes to the General
Conditions, but they are now enumerat-
ed with labels for clarification purposes.
The bottom line is that the Contractor
needs to pay close attention to how the
terms are used both in change orders
and correspondence with the Owner
and must insist on proper procedure to
protect its rights.

Another notable revision regarding
Changes in the Work occurs in
§38(e)(6). The changed language out-
lines allowable costs for change orders
that adjust the "Time for Completion"
or the "Contract Completion Date" by
adding days to the contract. This sec-
tion allows for the recovery of direct
site overhead plus a 5 percent markup,
as defined by §38(e)(6)(i) and (ii), for
home office and other indirect over-
head expenses for the extended period
of Contract Time. These costs are seen
as distinct and separate from the cost
of the work performed under the
change order. The enumerated allow-
able costs, however, may present prob-
lems for Contractors with significant
on-site equipment, as extended costs
for equipment that is not actually used
to perform the changed work might
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not be recoverable. The Contractor
needs to study this provision with care
and plan ahead both when bidding
and during performance to avoid any
unnecessary costs that might not be
recovered due to this provision. The
new language was added in response
to the Supreme Court's decision in
Martin Bros. Contractors v. VMI.2

Notably, the contractor's recovery in
Martin would have been significantly
less under the new provision.

The Owner's Right to Terminate the
Contract for Cause as outlined in §41
has been modified in the new Form
CO-7. The triggers for Termination for
Cause are clarified in §41(a), but with-
out any major substantive changes.
The Owner has the right to terminate
for cause if the Contractor fails to "per-
form the Work in a diligent, efficient,
workmanlike, skillful, and careful
manner or if he should fail or refuse to
perform the Work in accordance with
the Contract Documents." There is also
new language in §41(c)(2) regarding
Termination on a bonded project.
These changes are made to clarify con-
fusing language in earlier versions of
the General Conditions. The language
is new but the mechanics are the same.
The first notice sent (cure letter) is suf-
ficient for a valid termination at the
end of the cure period. The second
notice of termination goes to the sure-
ty and the parties proceed under the
terms of the Performance Bond.
Importantly, the Contractor is entitled
to one cure letter only before the
Owner can terminate the contract. If
finishing the work after the termina-
tion costs more than the unpaid bal-
ance on the Contract and the penal
amount of the Performance Bond
together, then the Contractor is poten-
tially liable for the excess cost of com-
pletion. The Owner also now has an
explicit right to offset any claims it may
have against the Contractor against
amounts due to the Contractor, includ-
ing on other contracts, in §41(e). This
section governing Termination for
Cause also expressly survives the ter-
mination of the Contract. This was
added because Contractors argued
that these contractual provisions could
not govern in the wake of the termina-
tion. All of the new language in this
section appears to be an effort to reflect
current law and practice.

The Owner's Right to Terminate the
Contract for Convenience as outlined
in §42 has also been modified to reflect
and clarify current practice.  New
waiver language has been added and

reads as follows:  "The Contractor
agrees to waive all claims against the
Owner for any consequential damages
that may arise from or relate to the
Owner's termination of the Contract
including, but not limited to, damages
for loss of revenue, income, profit,
business, reputation, or bonding
capacity."  All of these damages were
likely already excluded under a
Termination for Convenience, but are
now enumerated for clarity.

The next change that Contractors

should be aware of occurs in §43,
Damages for Delay; Extension of Time.
This section now labels three distinct
types of delays:

1. Excusable Non-Compensable, 
2. Excusable Compensable, and
3. Non-Excusable Non-Compen-

sable.
Several steps are required to obtain

an extension of time and/or added
compensation for delay: Notice of
delay, request for time and compensa-
tion, notice of intent to make a claim,
and submission of a claim. If a Con-
tractor misses any of the applicable
steps its rights may be waived. 

"Excusable Non-Compensable"
delays as enumerated in §43(a) occur
when no party is at fault and only time
is granted as relief, not money. Notice
must be submitted within 10 days of

the inception of the delay, and notice is
also required within 10 days of the ter-
mination of the delay. Both notices
must be provided. Within 20 days of
the end of the delay the Contractor
needs to submit a written request stat-
ing the cause of the delay, and the
number of days of extension requested.

"Excusable Compensable" delays
occur when the delay is caused by the
Owner. The notice provisions under
this section did not change, but notice
is required immediately by the fastest
means possible and not later than two
working days after the inception of the
delay and again within 10 days of the
termination of the delay. The written
notice must specify the nature and
cause of the delay and the impact on
the Contractor's schedule. What did
change here is an added provision
specifying that the Owner's failure to
respond within three days is deemed a
rejection of the Contractor's notice of
delay. At that point the Contractor will
need to submit a notice of intent to file
a claim in order to preserve its rights.
The Owner's liability also now is
expressly limited to the "unreason-
able" portion of the delay.3 Within 20
days of the end of the delay the
Contractor needs to submit a written
request stating the cause of the delay,
the number of days of the extension
requested, and the additional re-
quesed compensation.  

"Non-Excusable Non-Compens-
able" delays occur when the delay is
caused by the Contractor. The Com-
monwealth clarified its position
regarding these delays by specifying
that the Contractor is not entitled to
additional compensation and/or a
time extension for delay because of
the Contractor's "failure to furnish
enough properly skilled workers,
proper materials or necessary equip-
ment to diligently perform the work
in a timely manner in accordance with
the Project Schedule, or due to causes
that would entitle the Owner to
recover delay costs or damages." This
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clarifying provision was added to cur-
tail delay claims by Contractors who
fall behind schedule because of a fail-
ure to commit adequate resources to
projects. Contractors need to pay close
attention to the notice provisions in
these sections as they are absolutely
critical to recovery of time and/or
money.

The provisions governing compen-
sation and liquidated damages for
owner and contractor delay also
changed in §43(e) and in §43(h),
respectively. Under §43(e), for delays
attributable to the Owner and to the
extent the Contractor is entitled to an
extension of time and additional com-
pensation purely as a result of delay
and not as a result of a change in the
work, the agreed compensation and
liquidated damages "shall be the per
diem expenses as determined from an

itemized accounting of the direct site
overhead expenses and home office
and other indirect overhead expenses
only as specified in Subsections
38(e)(6)(i) and (ii)." Under §43(h), for
delays attributable to the Contractor,
the Contractor is liable to the Owner
for the liquidated damage amounts set
forth in the Supplemental General
Conditions, if any. If no liquidated
damages are set forth in the
Supplemental General Conditions, the
Contractor is liable for the Owner's
actual damages. New language under
this section now states that "the
Contractor waives any and all defenses
as to the validity of any liquidated
damage provisions in the General
Conditions or other Contract
Documents, or of any liquidated dam-
ages assessed against the Contractor,
on the grounds that such damages are
void as penalties or are not reasonably
related to actual damages." The new
Form CO-7 General Conditions sub-
stantially limits the ability to challenge

liquidated damages.
Provisions regarding Contractual

Disputes are now changed in both lan-
guage and substance in §47. Notice of
Intent to File a Claim requirements
under §47(a) are revised to reflect the
holding of Supreme Court in
Commonwealth of Virginia v. AMEC
Civil, LLC.4 This case dealt with Va.
Code §33.1-386(A), which has a similar
type of notice provision to the one in
the Virginia Public Procurement Act
(VPPA). Notice must be a "written"
document delivered to the Common-
wealth clearly stating the Contractor's
"intention to file a claim." Notice of
intent to file a claim must be given
within 10 days of the "time of the
occurrence or the beginning of the
work upon which the claim is based."
The notice must state that it is a
"Notice of Intent to File a Claim." It
also must contain a written statement
describing the act/omission by the
Owner that caused the injury to the
Contractor. Under the new language
in §47(a), the failure to submit a notice
of intent to file a claim amounts to a
waiver of the claim by the Contractor.
Under the AMEC Civil case, actual
notice, meeting minutes, correspon-
dence documenting the problem, and
routine requests for payment are not
considered "good notice.”

Claim filing requirements are also
revised under §47(a) in light of the
Supreme Court's holding in TC Mid-
atlantic Development, Inc. v. Common-
wealth of Virginia. Compliance with §47
is now a "condition precedent" to insti-
tuting a legal action. Not only must a
Contractor perfect its claim against the
Commonwealth under §47, but it must
also expressly plead that it has submit-
ted its claim in a timely manner as pre-
scribed by the General Conditions.
Timely filing of the claim is part of the
Contractor's prima facie case against
the Commonwealth. The Contractor's
claim must be submitted with all sup-
porting documentation attached with-
in 60 days of Final Payment as newly
defined in §23(b). The "claim" must
also state that it is a claim pursuant to
§47 and specifically request a Final
Decision by the Owner. The new
General Conditions now further
require in §47(f) that the claim contain
a "claim certification form" or the claim
will be waived. The certification form
is substantially identical to the VDOT
Certification Form that has been in use
for several years. Also, under the
newly added §47(e), the Contractor
has an affirmative duty to not stop,

suspend, or delay the work in the
event that a dispute arises during the
course of the project. The Contractor
must continue to prosecute the work
diligently as directed by the Owner,
including change order work. It is
imperative that the Contractor read,
understand, and follow the new
Contract Disputes language in §47 in
order to perfect a claim.

The changes to the General
Conditions Form CO-7 outlined above
are substantial, and if not heeded
could have serious negative implica-
tions for the unwary contractor. It is
necessary to follow the revised Gen-
eral Conditions to the letter or risk
waiving claims entirely and losing sub-
stantial amounts of money. Contractors
and their counsel should obtain a copy
of the new Form CO-7 and become
very familiar with it in order to avoid
these pitfalls and not get stuck with the
bill for work performed.
NOTES
1. See Modern Continental South v.
Fairfax County Water Authority, 72 Va.
Cir. 268, 2006 WL 3775938 (2006). In
this case, the Contractor alleged that
the Water Authority breached the par-
ties' contract by not paying them for
work completed at the request of the
Authority, but not required by con-
tract. The parties' contract, however,
contained a provision requiring the
Contractor to verify all the details
shown on drawings received from the
Engineer and to notify him of all
errors, omissions, conflicts and dis-
crepancies. Furthermore, the contract
stated: "This shall not relieve the
Contractor of full responsibility for …
or from rectifying such conditions at
his own expense." The court ultimately
held that the Contractor's claim
against the Authority was barred
because it breached the contract by
failing to notify the Authority about
the conflicts in the contract documents
and drawings prior to proceeding with
the work. This contractual shift of risk
created an affirmative duty for the
Contractor to verify the contract docu-
ments and notify the A/E of errors or
omissions, without regard to the
Spearin doctrine.  Similarly, §23 of the
revised General Conditions shifts the
risk of errors and omission to the
Contractor. 
2. 277 Va. 586, 675 S.E.2d 183 (2009).
3. See Va. Code Ann. §2.2-4335 (2008
Repl.).
4. 280 Va. 396, 699 S.E.2d 499 (2010).
5. 280 Va. 204, 695 S.E.2d 543 (2010).
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Look for November Veterans Events
Projects of The Virginia Bar Association seek to find the

win-win proposition: good for our members and good for
the legal profession. Add in a third win—good for the
public—and the program hits a home run.

The VBA's Veterans Issues Task Force, which in its ini-
tial effort last year raised $25,000 that helped some of the
800,000-plus servicemen and women in Virginia with legal
issues, hopes to double that success with its Veterans
Fundraiser this November.  

This year the funds raised will go to Helping Military
Veterans through Higher Education, or HMVHE, a consor-
tium of Virginia colleges and universities whose faculty
will oversee graduate students gaining actual case experi-
ence while assisting servicemembers with legal, medical
and veteran benefits needs. Early members of the consor-
tium are Eastern Virginia Medical School, James Madison
University, Lynchburg College, Old Dominion University,
Radford University, Shenandoah University, the University
of Virginia, Virginia Commonwealth University and the
College of William & Mary. "This consortium extends the

reach of this service throughout the commonwealth," said
Bob Barrett, co-chair of the VBA initiative. 

"We'll be seeking donations both from individual attor-
neys and law firms for the veterans and their legal issues,"
said Matt Kapinos, the other co-chair. "We hope to make it
a broader appeal than last year."

Virginia has one of the highest concentrations of veter-
ans and servicemembers of any state in the nation, mean-
ing the chances are great that your neighbors have seen
military action. 

Barrett and Kapinos also lead the VBA's Veterans
Initiative, a group of volunteer lawyers that has grown to
about 180 willing to lend their expertise to veterans. They
especially encourage domestic relations attorneys and
lawyers based in Fredericksburg and the northern part of
the state to volunteer. Do so at www.vba.org/veterans.   

The co-chairs point out that federal budget cuts will
trim a dollar off every $2 that had been spent on defense,
which they expect will strain the Veterans Affairs even fur-
ther and cause more delays in serving those who serve us.

The Legal Food Frenzy's top competitors
received their just desserts at the Executive
Mansion on August 30.

At an invitation-only reception,
Governor and Mrs. Bob McDonnell wel-
comed some of Virginia's most philanthrop-
ic-minded legal professionals. They includ-
ed members of The Virginia Bar Associ-
ation's Young Lawyers Division, which
organizes the two-week spring contest, and
the groups it collaborates with for the fren-
zy: the Federation of Virginia Food Banks
and Attorney General Ken Cuccinelli, whose
office was among the award recipients.

As portraits of notables looked on, the

triumphant legal
professionals cele-
brated the fifth year
of the contest in a
special setting that
will soon double for
the White House in
a feature film by Steven Spielberg. 

After presenting the awards, the gover-
nor and attorney general mingled with the
crowd, talking shop, the aftermath of the
Louisa County earthquake, Hurricane
Irene—and the efforts of young lawyers, law
students, attorneys, legal offices and judges
to help provide food for hungry Virginians.  

The University of Richmond
won the Law School cup.
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Governor Opens Mansion to Legal
Food Frenzy Winners

MARILYN SHAW
Legal Food Frenzy co-Chairs Derek Swanson, Chris Gill (far left) and Virginia Robinson (far right) attended with VBA President “Pia” Trigiani,
Glen Sturtevant, Governor Bob McDonnell, VBA-YLD Chair-elect Dan Ortiz and Katja Hill.

A project of The Virginia
Bar Association —

Young Lawyers Division



Elizabeth  Mason Horsley
Williams Mullen, partner
Richmond
VBA member since: 1995
VBA activities: Presenter, Summer Meeting 2011; member of the Civil Litigation and the
Wills, Trusts & Estates Sections; YLD co-Chair of the National Moot Court Competition
and Chair of membership of the Wills, Trusts & Estates and Civil Litigation Sections 

The Virginia Bar Association
Member Spotlight

William  A.  Galanko

1.  You've been a VBA member for 20 years. What one VBA
event, story or memory stands out? There have been many
memorable times, including quite a few important political
debates at the summer meetings. Maybe the one quirky thing
that stands out with me is going to my first summer meeting
in 1990 and being told at the banquet by our then vice presi-
dent of taxation, and later CEO, David Goode, that the tradi-
tion is for the junior person at the table to pay for the wine,
which I agreeably did. (I was so new at the company I didn't
know this could be claimed on my expense report.
Fortunately, the company did ultimately pick up the tab!)  

2.  How did you come to serve on the Committee on Special
Issues of National & State Importance? Blair Wimbush, a
fellow Norfolk Southern attorney who long has been active in
the Bar Association but who in recent years has had little
time due to his responsibilities as vice president of real
estate, was leaving the committee and recommended me as
his replacement. I fortunately was selected. 

3.  When you were a child, what
job or career attracted you the
most? Believe it or not, I did
always want to be a lawyer even
though I didn't know much about
what lawyers did and didn't know
any lawyers growing up. My inter-
est came from watching the Perry
Mason and Owen Marshal televi-
sion shows, and I guess I thought
all lawyers were criminal defense
attorneys. I grew up in a rural
area where coal mining was the
only viable occupation and most
everyone went to work in the coal
mines, so naturally I became a mining engineer. After spend-
ing some time in coal mines, it didn't take me long to decide
to take the LSAT and go to law school!

4. What's on the wallpaper on your computer screen?
I guess I'm a pretty boring guy because I have a solid blue
background on my computer screen. I do have a lovely grove
of birch trees with fall foliage as the wallpaper on my iPhone,
but that's just because one of my kids put it on there and I
don't know how to change it! 

What interesting VBA member would you like to see profiled? Send nominations to marilynshaw@vba.org
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1. How did you get involved with the
VBA? John Walker, one of my part-
ners, encouraged me to get involved in
the Young Lawyers Division when I was
a first-year associate. He said meetings
were at The Homestead, the Greenbrier,
the Sanderling and other great resorts.
He didn't have to say much more. I got
involved in the National Moot Court
Competition because I had participated
in Moot Court in law school. Being
involved helps me keep up with current
cases and legislative changes that may
impact my clients.

2. How has a Virginia Bar Association
membership been important in your
career? The YLD provided great oppor-
tunities to develop leadership skills and
to meet my peers who were practicing at
other firms in Richmond and Virginia. My
involvement in the Wills, Trusts & Estates
Section afforded me the opportunity to
present at the VBA's Summer Meeting,
where I enjoyed discussing the ramifica-
tions of recent fiduciary litigation deci-
sions with other attendees.  
3. What was your worst subject in law
school? Torts. The professor showed

up on the first
day carrying a
torte. I was
confused for
the rest of the semester.
4. If you were not in your current profes-
sional role, what would your occupation
be? I would be Becky Quick, on-air cor-
respondent for CNBC's “Squawk Box.”
Joe Kernan makes me laugh in the morn-
ings, and I would appreciate being up to
date on breaking economic and global
market news. She also has a great travel
schedule! 

Norfolk Southern Corp., vice president of law
Norfolk
VBA member since: 1991
VBA activities: 2001 Committee on Special Issues of
National & State Importance, member of the Business
Law and Transportation Law Sections 
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The Virginia Bar Association
701 East Franklin Street, Suite 1120
Richmond, Virginia 23219

Website: www.vba.org
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SSAAVVEE TTHHEE DDAATTEE:: The 122nd VBA Annual Meeting runs from January 19
to January 21, 2012, at the Williamsburg Lodge: wwwwww..vvbbaa..oorrgg//ccaalleennddaarr
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