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Join the YLD at the Homestead 
We are pleased to present the Summer 2016 issue of Opening Statement!  

The upcoming VBA Summer Meeting is fast approaching on July 21-24 at the 
Omni Homestead Resort in Hot Springs, Virginia.  All VBA members are invited 
to attend, and details can be found in this issue.  If you have never gotten involved 
with the YLD, the Summer Meeting is an excellent first step.  We always see 
new faces at the Summer Meeting.  Now, on to the highlights of this issue of the 
Opening Statement:

In YLD Chair Steven P. Gould’s column (page 2), he reports on the connec-
tion between YLD’s Programmatic Review (a top-to-bottom review of YLD’s 
annual programs) and 1990’s hip-hop.  He also previews some important changes 
to the YLD’s upcoming Fall Meeting on Oct. 7-9 at The Graduate Hotel in 
Charlottesville.

We continue our exploration of career balance for a young lawyer with our 
multi-part series (page 3) featuring VBA President James P. Guy’s “Letters to 
Himself as a Young Lawyer” at age 37.  The Opening Statement is honored to show-
case Jim’s continuing support and dedication to the younger lawyers of the VBA.    

Our in-depth articles begin with Dan Mauler’s review of recent, important 
changes to Federal Rule of Civil Procedure 37, which will dramatically impact 
electronic discovery in federal courts (page 4).

James Bailey then offers an important and timely look at trends regarding long-
term care facilities from the perspective of an attorney advising about transaction 
mergers and acquisitions (page 8).

Finally, we offer photographic recaps of the YLD’s Spring Meeting at The Tides 
Inn in Irvington, Virginia, this past April (page 6) and the recent Legal Food 
Frenzy event in Virginia Beach, hosted by the Regent University School of Law 
VBA Chapter (page 10). 

Thank you for reading.  We hope you enjoy this issue of Opening Statement!
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The Virginia Bar Association will hold 
its 126th VBA Summer Meeting on 
July 21-24 (Thursday – Sunday) at 
The Omni Homestead Resort in Hot 
Springs, Virginia.  The Summer Meeting 
will have many CLE opportunities to 
learn from leading lawyers, as well as 
opportunities to network, golf, hike 
the Allegheny Mountains, and enjoy 
the many resort amenities.  The YLD 
will meet Saturday morning to discuss 
bylaws changes and programming 
goals for the balance of the year, in 
addition to other opportunities to 
socialize with lawyers of all ages.  We 
encourage you to be a part of this 
historic meeting!

More details available at:
vba.org/vbasummer16

Upcoming VBA Events:
 July 21-24:  126th VBA Summer Meeting  
The Omni Homestead Resort (Hot Springs, 
Virginia)

Sept. 29-Oct. 1:  Labor and Employment 
Law Conference Omni Richmond Hotel 
(Richmond)

Oct. 7-9:  YLD Fall Meeting
The Graduate Hotel (Charlottesville)

Oct. 21:  18th Annual Corporate Counsel 
Fall Forum The Jefferson Hotel (Richmond)

Oct. 27:  12th Annual Health Care 
Practitioners Health Care Roundtable 
Troutman Sanders (Richmond)

Oct. 28:  Tax Practitioners Roundtable 
Farmington Country Club (Charlottesville)

Nov. 10:  Administrative Law Conference 
Virginia State Capitol Building (Richmond)

Nov. 17-18:  Capital Defense Workshop 
Omni Richmond Hotel (Richmond)

Lena L. Busscher 
Development Editor

Jennifer L. Ligon 
Development Editor
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The Fall Meeting, Remixed 
Earlier this year, I turned the ripe, old age 
of 35, which has led to occasional periods of 
reflection on years past. Like most, my tastes 
have evolved over the decades, but I can say 
one thing without hesitation: I still unabash-
edly love hip hop from the mid -to- late 90s. 
(If you saw our Chair- Elect, Jeremy Williams, 
and me perform Warren G & Nate Dogg’s 
“Regulate” at the 2015 Spring Meeting, this 
will not come as a shock to you. If you missed 
it, an encore can be arranged.)1 

In addition to producing scores of classics 
from both coasts, this era elevated the remix 
to its own art form. Remixes varied in style: 
Some added a hook that you couldn’t deny, 
while others supplied the edge missing from 
the original track. If you were lucky enough 
to have B.I.G., MA$E, ODB, Lil’ Kim, The 
Lox, or Mary J. Blige guest on your track, you 
may just have had the next big thing. 

But the constant across these remixes is that 
each put a new spin on something already 
established and familiar. The recipe for our 
Fall Meeting is tried and true, but, taking 
advantage of any Bobby Brown esque preroga-
tive I may have as Chair, I’ve asked our leaders 
to explore a remix to the traditional meet-
ing format as we prepare to meet October 
7 -9 at The Graduate Hotel in Charlottesville. 
The goal is straightforward: Maintain what 
has worked well for us while exploring new 
opportunities that will allow us to grow as a 
division. 

Some of these changes we envision are small, 
while others are more substantial. The biggest 
change: We will offer a full day of program-
ming on Saturday, October 8. Rather than 
having a business meeting and a single CLE 
program, we are adding multiple CLE oppor-
tunities to increase the value proposition for 
our members and their employers. (We hope 
that this will be particularly attractive as we 

near the annual October 31 deadline for CLE 
credits.) To this end, we are recruiting diverse 
speakers to share perspectives on the U.S. 
Supreme Court, mediation tips for young 
attorneys, and service as a lawyer -legislator 
in Virginia. 

We also will start our business meeting at 
10:00 a.m., which is a change from our typi-
cal practice. I feel strongly that our meetings 
should be accessible and affordable for all of 
our members, and – at times – staying out 
of town multiple nights to attend a YLD 
meeting that starts at 8:30 a.m. has been cost-
prohibitive for some. Whether you decide to 
make a day trip to the Fall Meeting or spend a 
few nights with us enjoying Charlottesville in 
October, we want you to join us and experi-
ence the benefits of active YLD membership. 

Finally, we are asking you to invite friends 
and colleagues to join us. Recruit your office 
neighbor, your teammate on the local bar 
association’s kickball squad, or a law school 
classmate. At a minimum, we will offer 
unique programming, some great food, 
and even better conversation with a diverse 
cross- section of young lawyers from all parts 
of Virginia.

I am excited to experience our remixed, 
revamped Fall Meeting, and I encourage you 
to make the trip to Charlottesville to see what 
we are offering. This meeting also will be 
our first gathering following the adoption of 
changes generated by our programmatic and 
structural reviews at the Summer Meeting. 
Join us to see the implementation of many of 
the changes we have adopted, get a preview 
of what is yet to come, and take advantage of 
the opportunity to get involved in the YLD. 

To quote the indefatigable Puffy, “I thought I 
told you that we won’t stop.” 
Endnotes
1. Important note: I have not cleared this with Jeremy.

By Steven P. Gould

Steven P. Gould
Associate, Clement  Wheatley (Danville)
YLD Chair, 2016-17
Bio: Steven Gould is an associate with Clement Wheatley in 
Danville, where his practice focuses on civil litigation, employment 
law, and administrative law.  He currently serves as YLD Chair and 
previously held the positions of Chair-Elect, Secretary-Treasurer 
and Co-Chair of the Capitol Town Hall Committee.

Contact Info: goulds@clementwheatley.com or 434.793.8200
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Dear Self at Age 37:

I’m writing from your future to share 
some of the secret mojo I now have 
access to as a senior partner and VBA 
leader. PLEASE DO NOT SHARE 
this information with anyone else – 
it’s risky enough for me to send it 
to you, and we don’t want to cause 
a rift in the time-space continuum!

So the YLD has finally kicked you 
out of the nest. This will be my 
last chance to impart hard won life 
hacks from the future, so pay close 
attention!

It’s time to embrace your inner 
grown-up. You don’t have to exile 
the inner child, but just keep him a 
little more, well, inner, ok?

1. Dress like a lawyer. If you haven’t 
figured out yet that business casual 
dress codes are an unsubtle trick, 
then shame on you. Dressing for 
your role is a ridiculously easy way 
of enhancing not just how others 
perceive you, but how you perceive 
yourself. Should how you dress 
matter if your heart is pure and you 
try your hardest? Probably not. But 
it does.

2. Own it like a boss. Whether 
you’re a partner or an employee, a 
rainmaker or a volunteer, no one has 
more invested in you than you do. 
Your platform may be a law firm, a 
government agency, a corporation, 
not-for-profit or religious sect, but 
by now, you should believe and act 
like you are the managing partner of 
your practice, career and life.

3. Light up your network. What are 
the three most important factors in 
a successful and happy career in the 
law? Relationships. Relationships. 
Relationships. As the girl scouts sing: 
“Make new friends and keep the old. 
One is silver and the other’s gold.” 
Help whoever, however and when-
ever you can. It is the right thing to 
do, and it comes back in multiples.

4. Host your life. Wherever you 
are, whoever you are with, be the 
host. Make everyone feel welcome, 
interesting, included and honored. 
This works even when you’re the 
only stranger in the room.

5. Speak power to power. You are a 
journeyman Virginia lawyer. There is 
no civil, social or cultural authority 
too august for you to courteously 
address, question or, when war-
ranted, correct. Speak up when 
there is no one else who can or will. 
Defy the bully. Chasten the scoun-
drel. Even the odds. 

6. Collude with your colleagues. 
Engage with the VBA and the bar 
in general. Support to the extent of 
your ability. Lead to the extent of 
your calling. There is no greater force 
for the good of our Commonwealth 
than the united will of her daughters 
and sons at the bar.

The flux capacitor is starting to 
wobble, so I’ve got to get back to 
the future.

Best (self) regards,

Self at Age 50 

LETTERS FROM THE FUTURE

Dear Self at Age 37
By James Patrick Guy II

James Patrick Guy II
Shareholder, LeClairRyan (Glen Allen)

Law School: University of Virginia School of Law 
(1990)
 
Bio: Jim Guy is/was/will be the 128th President of 
the Virginia Bar Association. He is a shareholder at 
LeClairRyan where he has practiced energy law for 

over 20 years. He is a husband, father, pub singer, cancer survivor and 
aspiring legend.

Contact Info: james.guy@leclairryan.com or 804.968.2984
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E-DISCOVERY PRACTICE UPDATE

New FRCP Rule 37(e): E-Discovery 
Practice Evolves in Federal Courts
For over a decade, electronic discovery 
has induced cold-sweats for many com-
mercial litigators, especially corporate 
defense counsel.  A common tactic from 
the aggressive plaintiff counsel’s litigation 
playbook is to identify missing ESI that 
was lost or deleted by institutional defen-
dants and then allege evidence spoliation, 
thereby, opening a second front in the lit-
igation battle.  In order to guard against 
such spoliation claims, corporate defen-
dants often would preserve and search 
ever-increasing volumes of ESI, which 
would often result in run-away expenses 
to e-discovery vendors that could dwarf 
the amounts in dispute.

New Fed. R. Civ. P. 37(e) went into 
effect on December 1, 2015, with the 
goal creating a real “safe harbor” for ESI 
preservation and of curbing such “sec-
ond-front” battles over ESI spoliation 
(and the associated run-away discovery 
costs).  This is one of the most significant 
rule changes in recent memory, and com-
mercial litigators who practice in federal 
court should understand the new rule.  As 
Judge David Campbell, the chair of the 
Advisory Committee on Federal Rules of 
Civil Procedure, has said, “[Rule] 37(e) is 
the most challenging task any of us on the 
committee have ever undertaken.”   

The new rule sets forth a uniform pro-
cess and standard that will resolve the 
split among the circuits on the avail-
ability of the most serious ESI spoliation 
sanctions.  New Rule 37(e), as stated in 
the Committee Note, “forecloses reli-
ance on inherent authority or state law 
to determine when certain [curative or 
sanctioning] measures should be used.”  
The new standard will allow the most 
serious sanctions only when there is 
proof of “intent to deprive” the harmed 
party of the use of the ESI in its case.           

The new rule has three parts:  (1) The 
three-step test for when the rule will 
apply, (2) “prejudice” and the middle 
ground remedies, and (3) proof of “intent 
to deprive” as the only route to the most 
serious sanctions.

When Does the Rule Apply?  

The new rule addresses only lost ESI.  
ESI Preservation Duty and Trigger.  
The inquiry begins with the preservation 
trigger event.  The new rule applies only 
to ESI “that should have been preserved 
in the anticipation or conduct of litiga-
tion.”  The Committee Note confirms 
that this does not create a new duty to 
preserve, but rather draws on the existing 
common law duty:  “Many court deci-
sions hold that potential litigants have 
a duty to preserve relevant information 
when litigation is reasonably foreseeable. 
Rule 37(e) is based on this common-law 
duty; it does not attempt to create a new 
duty to preserve. The rule does not apply 
when information is lost before a duty to 
preserve arises.”

Reasonable Steps to Preserve.   The new 
rule next limits its application to ESI that 
was lost “because a party failed to take 
reasonable steps to preserve the informa-
tion.”   The Committee Note explicitly 
identifies that only “reasonable steps” 
should be required:  “This rule recognizes 
that ‘reasonable steps’ to preserve suffice; 
it does not call for perfection.”

“Reasonable steps” stands as the safe 
harbor from spoliation sanctions that 
was heralded in the 2006 e-Discovery 
amendments, but which turned out to 
be an illusion.  The pursuing party must 
show that ESI has been lost and that the 
other party was on notice to preserve.  
The defense then likely centers, at least 
initially, on the preservation steps taken.  
If the defending party demonstrates that 
it took reasonable steps to preserve ESI, 
then the spoliation claim should fail.          

The Committee Notes then adds propor-
tionality as a factor:  “Another factor in 
evaluating the reasonableness of preser-
vation efforts is proportionality.”

By softening preservation requirements 
to what may be proportional to the 
stakes of the litigation, the rule-mak-
ers ratcheted downward the practical 
preservation requirements for routine 
litigation, including most employment 
cases.  While the new rule makes no men-
tion of proportionality, the principle is 

included in the related Committee Note.  
The Note also recognizes that the par-
ty’s sophistication should be considered 
when a court analyzes whether a party 
should have realized what should have 
been preserved.

Will Curative Measures Remedy the 
ESI Loss?   A court should not go any 
further in the analysis if the ESI loss can 
be “restored or replaced through addi-
tional discovery.”  The Committee Note 
repeats this point:  “Rule 37(e) directs 
that the initial focus should be on whether 

the lost information can be restored or 
replaced through additional discovery . . . 
If the information is restored or replaced, 
no further measures should be taken.” 

In many ESI cases, this third part will 
end the inquiry.  What may appear to be 
lost often can be located elsewhere.  For 
instance, a custodian’s emails deleted 
from a Microsoft Exchange database 
might be found on other backups or pos-
sibly in another custodian’s files.  Before a 
court explores prejudice and searches for 
appropriate remedies, it must consider 
the possibility that seemingly lost ESI can 
be restored or replaced.     

If there is a Finding of Prejudice, 
what may a Court Order?

 Only if the three-step test described 
above is met does a court continue with 
its analysis.  The question in subpart (e)
(1) of new Rule 37(e) is whether there 
is a “finding of prejudice.”   If so, then a 
court may reach into its bag of remedies, 
but it may “order measures no greater 
than necessary to cure the prejudice.”  
The remedies available at this stage do 
not include the most serious sanctions, 

By Daniel D. Mauler

‘New Fed. R. Civ. P. 37(e) went 
into effect on December 1, 2015, 

and it promises to usher in dramatic 
changes to battles over ESI that 
routinely plague commercial 
litigation in federal courts’
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such as the adverse inference instruc-
tion or dismissal.  These sanctions may 
be imposed only under subpart (e)(2).     

The Committee Note emphasizes that 
the new rule is purposefully vague on 
which party has the burden of proving 
or disproving prejudice:  “The rule does 
not place a burden of proving or disprov-
ing prejudice on one party or the other.”

As to the available remedies, Judge 
Campbell explains that “one of our 
intentions is to preserve broad remedial 
powers for judges in (e)(1).”  The Com-
mittee Note provides:  “The rule leaves 
judges with discretion to determine how 
best to assess prejudice in particular 
cases.”

The available remedies are not listed, but 
the trend of case law identifies financial 
penalties, payment of attorneys’ fees, 
evidentiary limitations, and deemed 
admission of certain facts.  A close read-
ing of the new rule and the Committee 
Note identifies these actions as remedies, 
not “sanctions.”    

A Court may give an Adverse Infer-
ence Instruction or Enter Default 
Judgment only after a Finding of 
“Intent to Deprive.” 

The center of the ongoing debate within 
e-Discovery circles has been the show-
ing necessary before a court orders an 
adverse inference jury instruction or 
enters a default judgment.  Some courts 
have required proof of intentional, 
dark-hearted destruction of ESI, while 
the Second Circuit has authorized an 
adverse inference instruction based on 
a mere finding of negligence.  The rule-
makers intend a uniform standard across 
the nation, and they reject the Second 
Circuit’s approach.    

The Committee Note could not be 
clearer on this:  “It is designed to pro-
vide a uniform standard in federal court 
for the use of these serious measures 
when addressing failure to preserve elec-
tronically stored information.  It rejects 
cases such as Residential Funding Corp. v. 
DeGeorge Financial Corp., 306 F.3d 99 (2d 
Cir. 2002), that authorize the giving of 
adverse-inference instructions on a find-
ing of negligence or gross negligence.”

The chosen test of new Rule 37(e) cen-
ters on proof of “an intent to deprive” 
and limits the most serious remedies 

“only upon a finding that the party acted 
with the intent to deprive another party 
of the use of the information in the liti-
gation.”  If there is any confusion in this 
language, the Committee Note empha-
sizes the restriction:  “Subdivision (e)
(2) limits the ability of courts to draw 
adverse inferences based on the loss of 
information in these circumstances, per-
mitting them only when a court finds 
that the information was lost with the 
intent to prevent its use in litigation.”

SUMMARY 

New Rule 37(e) has an appearance of sim-
plicity.  This design is so the new rule will 
be the sole authority for federal courts to 
impose ESI spoliation remedies or sanc-
tions; the court’s “inherent authority” as 

a basis for spoliation sanctions is pushed 
aside.  In practice, the new rule may well 
be relatively simple to apply.  But appre-
ciation of the rule comes only with an 
understanding of the issues, the history, 
and the ongoing debate. 

Unlike most procedural rules, this new 
rule has substantial business implications.  
As demands to manage ESI increase, 
businesses are seeking guidance on what 
must be preserved to avoid spoliation 
claims and sanctions.  The circuit split 
and vague directions have led to costly 
over-preservation.  New Rule 37(e) will 
be the single rule to provide ESI pres-
ervation guidance, including at least the 
identification of the “reasonable steps” 
that define a real safe harbor. 

Daniel D. Mauler
Partner, Redmon, Peyton & Braswell, LLP (Alexandria)

Bio: Dan is a commercial litigator who focuses on courtroom advocacy 
and technology cases in the federal courts of Virginia and Washington, 
D.C.  He blogs on the rapid legal developments of the Eastern District 
of Virginia. When not blogging or practicing law, he is an avid travel 
photographer.

Blog: rpb-law.com/EDVAUpdate/
                                      Contact Info: dmauler@rpb-law.com or 703.879.1948 
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YLD GATHERS IN IRVINGTON, VIRGINIA

Recap of YLD Spring Meeting

(L-R) Nancy Lester, Lee Lester, Kali Williams, and Madelaine Kramer enjoy pre-dinner drinks after 
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YLD Chair Steven P. Gould (second from right) discusses the Comprehensive Programmatic 
Review during the Spring Meeting.
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Virginia Attorney General Mark Herring provided the keynote remarks during the YLD Spring 
Meeting.
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(L-R) Chris Gill and Frank Cragle participate in the YLD business meeting. 
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The YLD successfully hosted its annual Spring 
Meeting at The Tides Inn in Irvington, Virginia 
this past April 29-May 1st.  Attorney General 
Mark Herring delivered the keynote remarks 
to the group, touching upon his legal enforce-
ment priorities and his office’s involvement 
in recent same-sex marriage litigation.  The 
YLD also heard from Tim Heaphy, currently 
the Chair of the White Collar Defense and 
Internal Investigations Practice at Hunton & 
Williams LLP and formerly the U.S. Attor-
ney for the Western District of Virginia.  Tim 
discussed the potential reforms to the crimi-
nal justice system, including the concern for 
past offenders to effectively reintegrate into 
society after their sentences.

Additionally, the Division conducted its 
business meeting, focusing on two issues: 

1) Membership Recruitment into the VBA 
and the YLD, and 2) the Comprehensive 
Programmatic Review, which is a top-to-
bottom review of all programs sponsored by 
the YLD.  The goal is to identify what the YLD 
does well, what needs to be improved, and 
what should be discarded. This is an ongoing 
project that will proceed over the remainder 
of the year, and further updates on its prog-
ress will be given at the Summer Meeting at 
the Homestead and the YLD Fall Meeting in 
Charlottesville.

The YLD was again honored to have in atten-
dance many members of the VBA senior 
leadership.  Immediate Past President Harry 
“Pete” Johnson participated in the meeting, 
and current President James Guy addressed 
the meeting and described the VBA’s efforts 

to modernize its facilities in Richmond.

Throughout the weekend, the YLD mem-
bers did not neglect the finer amenities of 
The Tides Inn or the opportunity to socialize.  
On Friday evening, all members and their 
families were treated to a reception on the 
waterfront and under the stars.  And on Sat-
urday, once the formal business meeting was 
concluded, attendees and families enjoyed a 
fantastic “Chesapeake-American Style” buffet 
dinner (including both salmon and corn-on-
the-cob).  Afterwards, the members and their 
families retired out to the fire pits centered 
on the waterfront, and traded stories and 
experiences from courts across the Com-
monwealth.  If a party can be judged by the 
number of guests who stay much longer than 
planned, then this night was a great success. 
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(L-R) Laura Liff, Madelaine Kramer, Jeremy Williams, and Kali Williams enjoy the fire-pits after 
dinner.
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YLD members trade stories at the fire-pits.
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During a trip to a winery, Kathryn Ciano makes friends with a local guard pup.
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(L-R) Kelly Cragle, Frank Cragle, Dan Mauler, and Kathryn Ciano.
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(L-R) Patrick Burns and Kara Lee
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Recruitment for future VBA members starts early.
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Assisted living facilities, continuing care 
retirement communities, and skilled nurs-
ing facilities are all types of long-term 
care facilities.  In 2015, we experienced a 
record-breaking year for long-term care 
mergers and acquisitions, which often 
entail a change in the owner and/or the 
operator of a long-term care facility. In 
the first quarter of 2016, deal volume in 
the long-term care industry has contin-
ued to increase. While seemingly similar 
to other transactions, such as the sale of a 
retail business, long-term care deals offer 
special challenges to both buyers and sell-
ers.  Any party that is about to enter into a 
long-term care facility transaction, or any 
counsel whose client may be a part of such 
a transaction, should consider the following 
key topics:

Resident Census:  The ability to demon-
strate that a facility remains nearly full is 
a necessary condition for a seller wishing 
to receive maximum value for a facility.  
However, having a historically high resident 
census is just the starting point.  Often, 
buyers will demand that the census remain 
at historic or near-historic levels at least 
through the due diligence and possibly 
through the closing.  From a buyer’s per-
spective, the buyer does not want to take 
over a facility with a declining resident pop-
ulation, as a low or declining census could 
signal a host of other hidden issues.  Buyers 
and sellers can think of a facility’s census 
as one litmus for the operational health of 
the entity.  Maintaining a consistent resi-
dent population is critical throughout the 
transaction.

Payor Mix:  In the due diligence stage, if 
not before, a buyer will ask for a facility’s 
payor mix.  For skilled nursing facilities, 
this is often a question of Medicaid versus 
private pay as much as it is a question of 
long-term care versus rehabilitative care.  
The payor mix is a telltale sign of how effi-
ciently and effectively the facility has been 
managed.  For example, if a skilled nurs-
ing facility has a strikingly low number of 
rehabilitation patients, this may signal poor 
relationships with local referring physi-
cians, or it may indicate a marketing issue.      

State Approval:  In certain states, if a 
facility has non-profit status and is sold to 
a for-profit buyer, the seller will have to 
obtain the approval of an administrative 
or executive agency.  In Virginia, before a 
non-profit entity can be sold to a for-profit 
company, the seller must receive approval 
from the state’s Attorney General.  This 
approval process includes public notifica-
tions (which affect the timing of resident 
notifications), public community meetings, 
and a comprehensive review by the Attor-
ney General.  In Virginia, the seller must 
notify the Attorney General at least 60 days 
in advance of the effective date of the pro-
posed transaction.

Notification to Residents/Staff: In any 
transaction there is always the question of 
when to notify the employees impacted by 
the transaction.  Sellers often have a natural 
proclivity to want to notify those employ-
ees whose lives will be impacted as soon 
as possible.  While the seller may desire to 
make early disclosures, it may be prohibited 
from doing so because of confidentiality 
provisions in the contract or concern that 
an early announcement will evoke a mass 
exodus.  It is no secret that directors of 
nursing (DONs) and building executives 
often make or break facilities.  When and 
how to disclose the news to these key staff 
members is a major strategic decision and 
should not be taken lightly.

The notification of residents directly 
impacts the staff notification timeframe.  In 
many cases, state statutes require residents 
to be notified within a certain number of 
days in advance of closing the transaction.  
In Virginia, the Virginia Administrative 
Code requires the current licensee of an 
assisted living facility to notify residents, 
legal representatives, and designated con-
tact persons of the intended sale no less 
than 60 days prior to the closing date.1  

Assignment and Assumption of Con-
tracts:  In most transactions the buyer will 
have to decide which vendor contracts it 
wants to assume from the seller.  In long-
term care transactions, the assignments and 
assumptions are often handled as a sched-
ule to Operations Transfer Agreement 

(“OTA”).  In standard transactions, if the 
buyer does not make the appropriate 
assumptions or otherwise arrange for the 
provision of certain services, there may 
be a relatively small disruption on the first 
day or two after the new operator assumes 
operations.  If this happens in the long-term 
care arena, where federal payors are paying 
for certain key services, the new buyer 
could be violating the law.  Even for the 
simplest of services (e.g., cable television, 
linens, etc.), a one-day glitch could have 
massive implications for residents.  If sec-
ondary provider services are not arranged, 
such as with contracted physical therapists, 
patients could go without key services.  All 
parties should be aware that issues involv-
ing the assignment and assumption of 
contracts are often exacerbated by fluctua-
tion in closing dates.

Licensure:  In long-term care facility 
transactions, the buyer almost always will 
require the seller to represent that it has all 
required licenses, permits, approvals and 
certifications that are required to operate 
the facility.  Several states have licensure 
laws that require the new operator to be 
licensed at the time of the transfer.  In many 
states, the licensure process can be cumber-
some and difficult to manage.  For example, 
state agencies may require a host of docu-
mentation unfamiliar to the buyer, and 
some states require additional inspections 
or site visits.  Some states even mandate 
the date by which the office of licensure be 
informed about the transaction.  In Virginia, 
if an assisted living facility is to be closed or 
sold, the current licensee must notify the 
regional licensure office no less than 60 
days prior to the closing date.2  Licensure 
issues are best handled by the seller assist-
ing the buyer with the licensure process.

Structure: It is becoming increasingly 
rare for a facility’s real estate to be owned 
by the same entity that operates the facility.  
However, there are certain small facilities 
that still operate under this model.  Larger 
sophisticated buyers will often include 
multiple entities (e.g., a real estate entity, 
an operations entity, and a parent that may 
serve as guarantor).  Transactions in which 

NAVIGATING DEALS IN THE LONG-TERM CARE INDUSTRY

Special Considerations for Long-term Care 
Transactions
By James T. Bailey
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one side has a basic structure and the other has 
a complex structure present natural alloca-
tion and transfer questions.  In the long-term 
care realm, both sides want to be diligent to 
ensure that the correct buyer entity is taking 
on the appropriate responsibilities (e.g., 
licensure, inspections, etc.). 

Closing Pro Rations:  Pro rations deal with 
how income and expenses are split between 
the buyer and the seller.  Fortunately, most 
pro ration issues can be handled with clear 
provisions in either the transaction document 
or the OTA.  In many cases, the buyer and 
seller agree that the buyer will receive all 
revenues from the facility arising from opera-
tions prior to the closing.  The seller will want 
to ensure that the buyer submits applicable 
cost reports as soon as possible following the 
closing date.  

Medicare/Medicaid Reimburse-
ments:  In any long-term care transaction 
there are always numerous reimbursement 
issues.  In many states, managed care is chang-
ing Medicaid reimbursements, and bundled 
payments are impacting Medicare reim-
bursements.  In any size transaction, buyers 
should confirm their Medicaid reimburse-
ment assumptions with a reimbursement 
expert to ensure that their post-closing reim-
bursements are what they anticipate.  They 

should establish an indemnification escrow 
against Medicare and Medicaid overpay-
ment liability, which the buyer will assume 
with other liabilities.  Buyers should also pre-
pare to manage reimbursements under the 
seller’s Medicare and Medicaid status while 
they await approval of their own Medicare 
and Medicaid status.

CHOWs:  For skilled nursing facili-
ties, Change of Ownership (“CHOW”) 
documents must be filed with the facil-
ity’s Medicare Administrative Contractor 
(“MAC”).  In addition to other MAC-spe-
cific documents, the Center for Medicare 
and Medicaid Services (“CMS”) requires all 
CHOW applicants to complete the CMS-
855A form.  The CMS-855A is a 54-page 
application completed in part by the buyer 

and in part by the seller.

COPN:  Of the 36 states that still have Certif-
icate of Public Need (“COPN”) laws, several, 
including Virginia, still have laws that pertain 
to long-term care facilities.  For many states, 
a COPN transfer is not an additional burden 
in the transaction, but consideration of a 
state’s COPN laws should not be overlooked.

These are but a few of the special issues that 
emerge in long-term care transactions.  Each 
type of transaction presents its own unique 
burdens, and those associated with long-term 
care transactions, including the foregoing, 
require proper diligence and care. 
Endnotes
1.22 Va. admin. Code § 40-72-50(E).
2. Id.

Submit Your Article or Event Write-up to Opening Statement
The Opening Statement Editorial Board welcomes the submission of articles by young lawyers. Generally, articles 
should be about 1,300 words and should be on a topic of interest to young lawyers. (Longer articles may be divided 
into two installments and published in successive issues.)

Articles . Substantive article topics may include, for example:

 y New developments in the law

 y Day in the Life of… (e.g., “Day in the life of a Circuit Court law clerk” or “Day in the life of an assistant city 
attorney”)

 y Recent experience with… (or Lessons learned from… ) (e.g., “Lessons learned from taking a legal aid pro bono 
case,”  “Recent experience with arbitration,” or “Lessons learned from participating in the VBA Veterans Issues Task 
Force”)

 y Tips/Advice (e.g., “Arguing your first jury trial,” “Tips for effective negotiations,” or “How to handle your first client 
meeting”)

 y General Overview of a legal practice area (e.g., “Understanding partition suits” or “What every lawyer should know 
about property settlement agreements,” etc.)

We welcome articles that are written specifically for Opening Statement, as well as articles that are adaptations 
of previously published material, such as blog posts, articles from firm newsletters, excerpts or summaries of law 
review articles, etc. The complete Author Guidelines and the VBA Publication Agreement are available online at: 
www .openingstatement .org.

Photos and Event Write-ups . In addition to substantive articles, we are also interested in receiving photos and/or 
write-ups from YLD events. If you took photos at a YLD social or other event, please pass them along to us for pos-
sible use on the YLD website or in the Opening Statement newsletter.

Please send your submissions or questions to the Opening Statement Editorial Board at: editors@openingstatement .org.

James T. Bailey
Associate, Williams Mullen (Richmond)

Practice Areas: Health care and Corporate
Law School: Washington and Lee School of Law
College: University of Virginia
Bio:  Jim has assisted clients with numerous transactions, many in 
the health care sector.  He has handled a variety of long term care 
deals from sole facility sales to complex multi-entity acquisitions.  
Jim also has experience in healthcare fraud and abuse and HIPAA.

 Contact Info: jbailey@williamsmullen.com or 804.420.6358 
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During the 10th Annual Legal Food Frenzy, 
Regent University School of Law collected 
a total of 23,464 pounds of food, earning 
Regent the title of Law School Winner of 
the Attorney General’s Cup. As part of  
Regent’s fundraising efforts, the Regent 
Law School VBA Chapter hosted a Legal 
Food Frenzy Happy Hour at McCormick 
& Schmick’s in Virginia Beach, on April 
14, 2016. The event was also sponsored 
in part by the Regent Business Law Soci-
ety, the Young Lawyers Division, and the 
law firm of Pender & Coward, P.C.  The 
event was well-attended by both law stu-
dents and local practitioners. Attendees 
were encouraged to donate funds and/or 
non-perishable food items to be donated 
to the food bank as part of the “entry fee” 
for the event. 

VBA SERVING OTHERS

Regent Law School VBA Chapter Hosts 
Legal Food Frenzy Event

The VBA and the Business Law Society teamed up in the Hampton Roads / Tidewater 
area to hold a Legal Food Frenzy networking and fundraising event.
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(L-R):  Leigh Carter Budwell and Bailey Michener enjoy themselves at the event.
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Supporters of Legal Food Frenzy mix and mingle during the April 14, 2016 event.
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By Kristen R. Jurjevich
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(L-R):  Attorneys Anna Ernest, Kristen Jurjevich, Erica Pero, and Annie Lahren during the Legal Food Frenzy event.
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(L-R):  Molly Eccles, Michael Castillon, Charles Daniel Waters, and Robert Willis, all students 
at Regent University School of Law, attended the Legal Food Frenzy event.
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(L-R): Attorneys Glen Thompson and Rick Matthews raise their glasses in support of the event.
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Kristen Jurjevich (left), an attorney with Pender & Coward, P.C. in Virginia Beach, and Lily Ilnitskaya (right), 
Regent University School of Law VBA/YLD student chapter president, organized the event.
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(L-R): Attorneys Dave Johnson and Rich Garriott in attendance at the Legal Food 
Frenzy event.
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Opportunities to Get Involved

Are you looking for an opportunity to get involved with the VBA 
Young Lawyers Division? You can read about the YLD’s more 
than 50 projects and committees at: vba.org/yldactivities. 
Just reach out to the project or committee chair to learn more. 
In addition, the YLD always welcomes ideas for new projects. 
Just reach out to anyone on the YLD Executive Committee to 
share your proposal: vba.org/yld.

Join the YLD at the VBA Summer Meeting!

Support VBA 
Foundation

The VBA Foundation funds 
n u m e ro u s  p ro g r a m s, 
including the Ask A Lawyer 
Project,  the Pro Bono 
Hotlines, the Model Judiciary 
Project, the Veterans Issues 
Task Force, and Regional 
Mentoring Programs.To 
donate or to learn more, visit:  
vba .org/foundation.

The Homestead Resort is the venue for the upcoming 126th VBA Summer Meeting.
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We can’t promise weather this great every year, but even a cloudy day at the Homestead 
is not bad at all.
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 The Summer Meeting is a great way to begin involvement in the YLD.
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Advertise in the Opening Statement
The VBA YLD is pleased to announce that we are accepting advertisements for publication in the Opening 
Statement.   The Opening Statement is highly visible within the VBA.   It is published and distributed to all 
members of the YLD four times per year.  With such high visibility, what better way to reach your peers?  Funds 
from advertisement purchases will be used to help support the operations of the VBA YLD and its numerous 
programs, including the Opening Statement.   If you are interested in purchasing advertising space in the 
Opening Statement, please contact us at editors@openingstatement.org.

VBA Young Lawyers Division  |  Vol. 4 No. 3  |  Summer 2016  |  Opening Statement12

http://vba.org/yldactivities
http://vba.org/yld
http://vba.org/foundation
mailto:editors%40openingstatement.org?subject=
http://www.vba.org/yld
http://www.openingstatement.org

	2
	_GoBack
	_GoBack
	_GoBack

