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GEORGE G. GRATTAN, IV 

Your Vote Counts 

In November we had the opportunity to cast our 

votes at the polls, but all of us at one time or another 

have questioned whether it was worth the effort to 

vote, and whether letters to our representatives really 

influenced their actions. Now we can offer you an 

opportunity to cast your vote in a way that it will 

have some impact. I am talking about the survey 

which follows this page and which is being conducted 

to give guidance to the American Bar Association, 

and indirectly to The Virginia Bar Association. 

John C. Shepherd, president of the American Bar 

Association, has requested that all chairmen of ABA 

sections and committees and all state and local bar 

associations respond to a survey on legislative priori- 

ties for the ABA for 1985. In order to fulfill our 

responsibilities in the area of law reform, I believe we 

should jump at this opportunity to participate mean- 

ingfully in the legislative process. 

Although the ABA expects the presidents of state 

bar associations to respond to the survey on behalf of 

their organizations, I thought you should have an 

opportunity to express your opinions directly to me so 

that I can pass them on to the ABA. I am confident 

that the Board of Governors of the ABA will give 

more attention to our response because it will incorpo- 

rate the views of our members. Most other bar leaders 

will of necessity have to speculate about the opinions 

of their members. 

With the 99th Congress now selected and the Vir- 

ginia General Assembly convening next month, we 

turn to you for your advice and counsel on the matters 

which the oranized bar should be addressing. Because 

it is not possible for the ABA or The Virginia Bar 

Association to work effectively on more than a few 

critical issues at one time, we n~ed to set some 

priorities. 

The survey document which follows this page pro- 

vides you with the opportunity to indicate your 

recommendations for the ABA’s and The Virginia 

Bar Association’s legislative priorities by ranking the 

current priorities and recommending additions to the 

list. If you have issues for The Virginia Bar Associa- 

tion’s consideration, not listed among the ABA priori- 

ties, identify them on the lines provided. There is need 

to act pro2nptly, however. 

Before the Board of Governors of the ABA makes 

its final decisions about legislative priorities for 1985 

at the ABA’s midwinter meeting in Detroit, the Exec- 

utive Committee of the Board of Governors will have 

to review the survey results and make recommenda- 

tions to the Board. In order to give the ABA staff 

sufficient time to compile the results, they will need 

my response by the first week in January. Conse- 

quently, I would appreciate your tearing out the sur- 

vey now and taking a few minutes to complete it and 

return it to The Virginia Bar Association’s Office in 

Richmond. 

The ABA and The Virginia Bar Association need to 

hear your views. I will send the survey results on 

national issues to the ABA and will refer those sug- 

gestions relating to Virginia law to the appropriate 

substantive committees of The Virginia Bar Associa- 

tion to get recommendations for action by our Associ- 

ation. 

Please take a few minutes now to VOTE! 
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Survey on Legislative Priorities for the American Bar Association and 
The Virginia Bar Association for 1985 

This survey document invites you to rate the 

most recently adopted ABA Legislative Priorities. It 
also invites you to expand the list by adding and rat- 
ing other issues for The Virginia Bar Association. In 
making your ratings, we ask that you remain mindful 

that your responses will assist in setting priorities for 
the entire ABA, not just for our Association. Thus, 
please evaluate your choices against the same criteria 
which the ABA will be using in its decision-making. 
The ABA’s criteria are the following: 

Please indicate your rating of each of these issues 
on the following scale: 

Critical (4) 
This category includes those matters which are of 

utmost importance to the ABA and for which the full 
resources of the officers, membership and staff of the 
ABA must be available. Only a limited number of 
matters can be included in this category without 

unduly straining resources and diminishing effec- 

tiveness. 

Scope of ABA Interest 
An appraisal of internal ABA interest or concern. 

Is it a matter with ABA-wide interest, or is it limited 
to only one or a few interested components? 

Strength of ABA Support 
An appraisal of the degree of uniformity of view- 

point which underlies the ABA position. 

Importance to Practice of Law 
This deals with matters falling in the class of 

"trade" issues. It relates to those which affect lawyers 

as lawyers, regulating or influencing the basic prac- 

tice of law. 

Image of Profession 
A judgment of how positively the general or spe- 

cially concerned public will view the profession in 
light of a particular policy or position. 

Opportunity for Impact 
Will an ABA policy, position or effort have an 

impact on actions of decision-makers? Will it contrib- 
ute to resolution of the issue? 

Potential for Achievement 
An appraisal of the chance that an ABA policy or 

position can be successfully achieved in whole or sub- 
stantial part. 

Currency 
An appraisal of the currency and relevance of a 

matter. Will it likely capture attention of key decision- 
makers in the reasonably foreseeable future? 

Expertise of Lawyers, as Lawyers 
Do lawyers have a unique province of understand- 

ing or role because of their training, knowledge and 

experience as lawyers? 

Importance to Society 
Effect of an implemented policy on our total system 

of government, laws, and relationships of individuals 
to each other and to society as a whole. 

Very Important (3) 
This category would take precedence over all but 

critical activities and includes matters of significant 
impact and interest to the ABA. The staff would be in 

a position to take the lead in marshalling the resour- 
ces to achieve these objectives. 

Important (2) 
This category includes matters of significance in 

specialized areas of interest of the ABA. ABA entities 
would take the lead in their particular areas of exper- 
tise to assist in achieving these objectives. 

Desirable (1) 
The ABA’s involvement would be a valid contribu- 

tion, but not critical to its goals. Issues include those 
which are dormant in the Congress with no action 

anticipated. Staff attention would be given only if the 

issue became active, or if it were determined that staff 
attention was likely to stimulate activity. 

Undesirable (-1) 
Realizing that all issues on the master list of ABA 

legislative issues are there by virtue of having been 
adopted as ABA policy and are therefore at least 
"desirable" in the ABA’s view, this category permits 

you to express a negative view about using ABA 
resources to implement policy. 

In addition to evaluating the listed issues, we 
encourage you to list separately for the ABA and for 

The Virginia Bar Association as many other issues as 
you would like which you believe merit consideration 
in the priority-setting process. 

Please send your completed survey document by 
Monday, December 31, 1984, to: 

Ms. Joan S. Mahan, Executive Director 
The Virginia Bar Association 
7th & Franklin Building 
701 E. Franklin Street, Suite 708 
Richmond, Virginia 23219 
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Issue Ratings-- 1984 ABA Legislative Priorities 

"CRITICAL" PRIORITIES 

Very 
Critical Important Important Desirable Undesirable 

Bankruptcy Court Reform*                             4 []      3 []      2 [3      I []      -1 [] 

Support continuing bankruptcy judges as presidentially-appointed adjuncts of the District Courts; vesting all 
bankruptcy jurisdiction in the District Courts but authorizing the bankruptcy judges to exercise that jurisdiction 
provided that the District Courts retain ultimate jurisdiction to hear a case. 

Diversity Jurisdiction                                  4 []     3 []      2 []      I []      ~1 [] 

Oppose any efforts to abolish federal diversity jurisdiction or curtail it by precluding a resident plaintiff from 
invoking federal jurisdiction. 

Federal Judicial Compensation                        [,4°:[]      3 []      2 []      1 []     ~-1 [] 

Support increases from current levels and continuing more frequent future increases to keep pace with cost of 
living in order to obtain and retain qualified federal judges; support reform of the survivor annuity program for 
federal judges.                                                                 , 

Federal Trade Commission                             4 [] 3 []      2 []      1 []      -1 [] 

Oppose FTC authorizing legislation which would authorize the FTC to preempt traditional effective state 
regulation of the legal profession. 

Legal Services Corporation*                           I 4 []      3 [] 

Support reauthorization of the Corporation and appropriate funding. 

"VERY IMPORTANT" PRIORITIES 

Assigned Counsel for Indigent 
Criminal Defendants* 

i4 [] 3 [] 2 [] 1 [] -1 [] I 
Support amendment of the Criminal Justice Act to ensure that attorneys representing indigent criminal’ 

defendants in federal courts receive reasonable compensation in accord.ance with prevailing standards. 

Council on Legal Education Opportunity*         [ 4 []    3 []    2 []    1 :[]    -1 []: 

Support continued authorization of appropriations for CLEO, to enable disadvantaged students to attend 
law school. 

Crime Victim Compensation*                         [4 []     ~3. []     2 []     1 [3     -1 [] 
Support legislation to compensate victims of federal crimes and support federal financial assistance to 

support state compensation programs. 

Crime Assistance to States*                    [’4 [3:    3 :[]    2 []    1 []    -1 []: l 
Support federal financial assistance to state and local governments to assist in improving their criminal 

justice systems. 

Dispute Resolution Act                                I 4 []      3 []      2 []      1 []      -I [] ~ 

Support reauthorization of the Act and appropriations to implement the Act, by which small claims court, 
mediation, arbitration and other means of dispute resolution would be increased. 

Equal Rights Amendment 

Support passage and ratification of the ERA. 
[41[] 3 []    2,0 1 [] ~1 [] 



Very 
Critical Important Important Desirable Undesirable 

Exclusionary Rule                                   I 4 []     3"~]~    2 [~I     1 []     -1, [] 

Support retention of the rule and oppose legislation which would restrict the application of the rule. 

Federal Court Subject Matter Limitations             ’4 []     3 [:]~     2 []      1 []      -1 [] ~ 

Oppose legislation to curtail the jurisdiction of the Supreme Court or inferior federal courts for the purpose of 
effecting changes in constitutional law. 

Generation-Skipping Tax                             I 4~      3 ~,     2 []      1 []      Z1 [] 

Support repeal of the tax on generation-skipping transfers enacted as part of the Tax Reform Act of 1976; 
support enactment of an alternative tax that is administrable and which can be complied with by taxpayers with 
a reasonable application of effort. 

Handgun control                                       ~4 ~:      3 F]     2 []      1 ~~     -1 [] 

Support effective control of the importation, sale, transportation, and possession of firearms and oppose 
efforts to repeal the regulatory provisions of the Gun Control Act of 1968. 

’14 ~1 3 [] 2 [] I [] -I [] Immigration reform 

Support enactment of reform legislation providing for legalization of currently illegal aliens; oppose imposi- 
tion of civil and criminal sanctions on employers of illegal aliens; support lawyer representation in exclusion, 
deportation, and related hearings. 

Prepaid legal services*                             .1:4 0~     3 []     ~2 []      1 []     ~1 [] 
Support permanent enactment of Section 120 of tax code, excluding from income premiums paid to and 

benefits received from employer-funded group legal services plans. 

Products liability                                  /~4 []     3 []     2 []     1 []     -1 ~: 

Oppose enactment of broad fede{al legislation that would preempt state product liability laws, but support 
enactment of federal legislation dealing with occupational disease claims and allocating risk between the federal 
government and its contractors. 

Sentencing Reform*                                   I 4 []      3 []      2 []      1 []      -1 [] ’ 

Support more uniform sentencing by establishing a commission to set sentencing guidelines, support mech- 
anisms placing greater emphasis on alternatives to incarceration, and oppose provisions authorizing govern- 
ment appeal of sentences. 

Other issues for the ABA 4 [] 3 [] 2 [] ~ 1 [] -1 [] 

Other issues for The Virginia Bar Association I 4 [] 3 [] "2 0 i [] -1 [] 

*Legislation was enacted in 98th Congress embodying some or all of ABA’s recommendations in this area. 



M. CALDWELL BUTLER 
JOHN D. EURE 

Diversity in the Court System: 
Let’s Abolish It 

IN 1978, the Congress created one hundred and 

seventeen new United States district court judgeships 

and thirty-five new United States Circuit Court of 

Appeals judgeships. The Judicial Conference was 

back again in 1983, as it was in 1981 and 1982, asking 

for 75 new judgeships. In 1984, the Congress replied 

by creating 85 additional positions on the district 

courts and courts of appeal. Statistics strongly sup- 

ported this action. For example, civil filings in United 

States District Court totaled 206,143 for the year end- 

ing June 30, 1982, a 14.2% increase over the prior year. 

Annual civil filings have increased by a total of 58% 

since 1977, and the rate of increase shows no signs of 

slackening.1 

If we are to meet this problem of a growing federal 

caseload at all, we can do so only by major surgery. It 

is a poor solution to continue to create new federal 

judgeships. Mr. Justice Frankfurter vigorously assert- 

ed in 1954 in Lumbermen’s Mutual Casualty Co. v. 

Elbert, 348 U.S. 48, 59, that an enlargement of the 

judicial plant and a steady increase in judges is 

bound to depreciate the quality of the federal judi- 

ciary. The argument accords with common sense, and 

it continues to be advanced by those who support 

efforts to eliminate diversity. 

Our objections to creating additional j udgeships are 

more fundamental. First, and most compellingly, it is 

a matter of cost and the wise and efficient use of our 

national resources. This is particularly relevant in a 

time of escalating deficits, because the additional cost 

is avoidable. 

This article is an edited version of a mono- 
graph by Mr. Butler which was first published 
by the National Legal Center for the Public 
Interest, Washington, D.C., which holds the 

copyright thereto. The article by Mr. Butler and 
Mr. Eure appears here with the permission of 

the Center, which is gratefully acknowledged. 

In the year ending June 30, 1982, 206,193 civil cases 

were filed in United States District Courts nation- 

wide.2 Of these, 50,555, or 24.5%, were diversity cases. 

Of the diversity cases filed in that year, 50.3% were 

contract actions and 44.9% were tort actions. Motor 

vehicle accident cases accounted for 26% of the tort 

actions. The remainder comprised actions for medical 

malpractice, assault, libel and slander, airplane acci- 

dents, and miscellaneous personal injuries and per- 

sonal property damage. 

In recent years, diversity cases have steadily com- 

posed roughly 25% of the federal civil caseload. In 

absolute numbers, diversity filings have risen from 

approximately 17,000 cases in 1960 to approximately 

20,000 in 1965, over 22,000 in 1970, 30,000 in 1975, 

nearly 40,000 in 1980, and over 50,000 in 1982.3 

But the numbers tell only part of the story. Diver- 

sity cases generally consume more judicial time and 

resources tl4an other types of cases. For instance, in 

the year ending June 30, 1981, diversity cases consti- 

tuted 39% of 611 cases that went to trial in the federal 

system and 60% of all civil’cases that went to trial. 

Moreover, 11.3% of all diversity cases were terminated 

by trial, a rate nearly twice that for all other civil 

cases. Thus, while in 1981 diversity cases accounted 

for approximately 25% of all civil cases filed, and 

more than 21% of all cases filed (including criminal 

cases), on a weighted basis reflecting the expenditure 

of judicial resources diversity cases represented ap- 

proximately 27% of all cases filed.4 

The impact of diversity cases on the United States 

Courts of Appeals is substantial, although less dra- 

matic. In 1980 approximately 10.5% of all appeals 

involved diversity cases. In 1981 diversity cases ac- 

counted for 11.5% of all appeals.~ 

It is well to keep in mind the work that the federal 

courts do when they are not attending to diversity 

cases. Approximately 38.4% of the total civil docket 

constitutes cases raising federal questions under the 

Constitution, laws, or treaties of the United States. 

The remaining approximately 37% of the civil docket 
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involves cases in which the United States is a lit- 

igant.~ In these actions, the substantive rights of the 

litigating parties are created by federal law, constitu- 

tional or statutory, and the federal courts are provid- 

ing a forum for the resolution of rights created by and 

directly implicating the responsibilities and interests 

of the federal government. 

In contrast, diversity cases involve the adj udication 

by federal judges of rights created under state law. 

The matters at issue are generally questions of pri- 

vate right and duty--tort and contract matters that 

arise from the everyday relationships among citizens. 

The federal government, either from lack of power or 

lack of interest, does not regulate these relationships. 

But these are matters in which the’states have a vital 

interest. 

Such contract and tort actions by no means consti- 

tute the entirety of the state judicial workload. State 

courts are the exclusive arbiters in state criminal 

matters, including cases involving capital punish- 

ment, subject only to review by direct appeal to the 

United States Supreme Court and by petition for a 

writ of habeas corpus in the federal courts.. Any sug- 

gestion that the state courts which regularly handle 

these sensitive matters are somehow incompetent to 

adjudicate automobile accident cases or commercial 

disputes is, we believe, facially absurd. 

The cost to the federal government of providing a 

parallel forum for the decision of diversity cases is, as 

on.e would expect, quite substantial. In a 1982 study of 

the budgetary consequences of abolishing diversity 

jurisdiction, the Administrati,~e Office of the U.S. 

Courts estimated that abolition effective October 1, 

1982, would result in direct budgetary savings and 

reductions of $15:5 million over the ensuing thr~e 

years. These savings i~cluded $10.7 million in direct 

savings on clerical staff, equipment, supplies, space, 

and furniture in district and circuit court clerks’ of- 

rices, as well as $4.8 million in savings on the costs of 

providing juries for the trial of diversity cases.7 

Beyond these direct savings, the most dramatic 

impact of eliminating diversity jurisdiction, accord- 

ing to the Administrative Office, would be reduction 

of the growth factors that steadily’increase the oper- 

ating costs of the judicial system. For instance, in 

1982 the Administrative Office calculated that the 

government spends approximately $414,000 in initial 

(first-year) costs to establish each new district judge- 

ship. Each judgeship produces annual recurring costs 

of $313,000.8 A new circuit court judgeship requires 

approximately $423,000 in initial costs and produces 

$336,000 in annual recurring costs.9 Eliminating the 

projected growth in the number of diversity cases 

filed between 1982 and 1987 would avoid increases in 

district court judgeships, clerical staff space and jury 

costs to the tune of $145.3 million over five years. The 

total savings from eliminating diversity jurisdiction 

equals $160.8 million for the five year period.1° 

The implications of these figures are clear. The 

Judicial Conference has repeatedly demonstrated 

over the last few years that it needs additional judges, 

additional clerks and additional facilities to handle 

an exploding caseload. More than 20% of that case- 

load is composed of diversity cases, and these cases 

consume more than 27% of the available federal judi- 

cihl resources and account for 39% of all federal trials. 

Rather than spend more and more federal dollars to 

create more federal judgeships, hire more federal 

clerks and furnish more federal ju~licial space in order 

to try more state tort and contract actions, common 

sense dictates that the federal government should 

spend its money on federal interests, free the federal 

judiciary to administer justice expeditiously on fed- 

eral issues, and allow the states to resume control of 

the administration of state law. Only a compelling 

reason for retaining diversity jurisdiction could over- 

ride this argument. In our view no such compelling 

reason exists. 

Proponents of retaining diversity jurisdiction are 

fond of pointing out that it has been with us since the 

Judiciary Act of 1789 and has been a substantial 

source of federal judicial business for these many 

years. Although they imply that it thus has some 

claim to perpetuation in the nature of adverse posses- 

sion, it is generally conceded that diversity jurisdic- 

tion can be withdrawn, expanded, or contracted at the 

will of Congress. And so it has been. 

For instance, in 1958 Congress substantially altered 

the scope of diversity jurisdiction with the avowed 

purpose of decreasing the federal caseload. The 

amendments raised the threshold amount in contro- 

versy from $3,000 to $10,000 and generally ended 

removal diversity jurisdiction over state workmen’s 

compensation cases. The definition of corporate citi- 

zenship was also expanded in order to restrict the 

ability of corporations to maneuver an essentially 

local controversy into federal court.11 

The effect of these 1957 amendments was an imme- 

diate reduction in diversity filings by a good 35%.12 Of 

course, the litigants in these eliminated cases were 

thrust back into the state systems. It is perhaps the 

best measure of the likely effect of abolition that this 

prior substantial shift of cases did not overwhelm the 

state courts, did not isolate the federal system from 

the state system, and did not (to all appearances) 

result in massive injustice to those who had to submit 

their disputes to state tribunals. 

Historians have observed that, in the early years of 
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our existence, the federal judiciary had relatively little 

work to do. Diversity jurisdiction kept the federal 

judicial machinery limber and at least partially 

employed, and may well have contributed to estab- 

lishing the commercial viability of a young nation. 

Not until 1875 did Congress vest the federal judiciary 

with full-blown jurisdiction over federal questions-- 

the jurisdictional basis that now provides the core of 

the federal judiciary’s authority to render justice. We 

point this out only by way of noting that in 1789 there 

may well have been practical rea~soas for implement- 

ing the Constitutional authority to assert diversity 

jurisdiction and practical reasons for declining to 

implement federal question jurisdiction. But times 

have changed. Our federal judges no longer need to 

borrow work from their state colleagues in order to 

keep themselves fully employed. A century ago the 

time came to assert full federal question jurisdiction, 

and out of that assertion has grown the role of mod- 

ern federal judiciary. Simply put, the need for various 

types of jurisdiction comes and goes; it is now past 

time for diversity to go. 

Our second principal reason for favoring abolition 

of most diversity jurisdiction arises from the nature of 

the issues that the federal courts decide in diversity 

cases. Perhaps the most significant change in federal 

court diversity jurisdiction during our generation was 

the result not of legislative but of judicial action. In 

the salad days of diversity jurisdiction, federal j udges 

were free to fashion their own substantive rules of 

decisional law to govern the diversity cases brought 

in their courts. This meant that the outcomes of 

legally identical cases could vary depending solely on 

the choice of forum. If one accepted the assumption 

that this active federal "participation" in state sub- 

stantive law was desirable, then diversity j urisdiction 

was not only useful but necessary to give federal 

courts jurisdiction over cases through which the sub- 

stantive rules could be created. But most eventually 

came to think that this situation was undesirable, 

indeed, that a system in which the outcome of a case 

could be changed merely by choice of forum was a 

disgrace.~3 

The Supreme Court in 1938, with the decision in 

Erie R.R.v. Tompkins, 304 U.S. 64, returne~] cnn~nl n~ 

substantive state law to state courts, thereby giving 

birth to one of the most compelling arguments for 

abolishing diversity. Now that federal courts are no 

longer in the business of making their own substan- 

tive rules for state cases, it is well to look at precisely 

how they are spending their time in diversity cases. 

The answer is that an appalling amount of time, 

energy, and creativity is being expended on the 

"enormous infrastructure’’~4 of diversity jurisdiction. 

The abolition of diversity will free the federal courts 

from these pursuits to engage in more productive 

work, and much of the maintenance work on this 

infrastructure will not be passed to the state courts. 

The infrastructure has been admirably described 

by others,15 and space permits only the briefest sum- 

mary here. The primary savings will come from the 

virtual elimination of Erie doctrine issues involving 

whether federal or state law governs, which state’s 

law governs, and what the relevant state law is. 

Moreover, a federal court’s rulings on issues of state 

law necessarily lack two of the valuable attributes of 

ordinary decisions. First, while they bind the parties 



before the court, they do not formally constitute 

precedent within the state system; and, more impor- 

tantly, the rulings cannot be directly reviewed by the 

state supreme court, which alone has power finally to 

establish state law. 

Waste and inefficiency are the logical effects of the 

Erie rule, and a review of the practical problems 

caused by Erie only highlights the fundamental prop- 

osition that called the Erie rule into being in the first 

place: state law questions should be decided by state 

tribunals. The logical and complete solution to the 

problem is the abolition of federal diversity juris- 

diction. 

Nor are Erie problems the only consumers of fed- 

eral judicial effort in diversity cases. In 1806, in 

Strawbridge vo Curtis, 7 U.S. (3 Cranch) 267, the 

Supreme Court held that when any opposing parties 

were citizens of the same state there would be no 

diversity jurisdiction. The Strawbridge rule has 

created its own list of often complex problems involv- 

ing whose citizenship counts for diversity purposes, 

which parties are truly interested and ~vhich are 

strictly nominal, what is the actual citizenship of the 

parties, and what is the proper alignment of the par- 

ties. Finally, the existence of diversi~y jurisdiction 

requires the resolution of many additional issues: for 

example, what is a "separate and independent claim 

or cause of action" in connection with the removal of 

cases? The joinder of additional parties and claims, 

and in particular pendent party jurisdiction, creates 

many potential conflicts with the Strawbridge rule. 

The very existence of diversity j urisdiction saps the 

time, energy, and talents of the federal system. It 

requires federal courts to consider and decide issue 

after complex issue that exist only because there is 

such a thing as diversity jurisdiction. Those who 

would prefer to keep diversity cases in the federal 

courts argue that abolition would merely shift cases 

from crowded federal dockets to crowded state dockets. 

But much of the time and energy now expended in the 

federal court system in diversity cases arises from 

issues which would no longer exist if the same cases 

were brought in state court. 

Scholars have enjoyed speculating about why diver- 

sity jursidiction was created in the first place, but 

there is general agreement today that the diversity 

option was made available to maintain peace and 

harmony among states out of fear that state courts 

would favor their own residents, or disfavor creditors, 

to the general detriment of a fledgling economy.1~ 

Very few would contend that these reasons still carry 

weight. If local prejudice of the type that led to crea- 

tion of diversity jurisdiction still exists after almost 

two centuries, then we believe it is up to the offending 
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states to correct themselves. In our view, bias is less a 

factor today than it has been in our history. Indeed, if 

there is bias in state courts against out-of-staters, why 

are more than half of all diversity cases filed by plain- 

tiffs in their homes states? 

If there really is bias against out-of-starers, then it 

exists in all those cases with similar facts which 

happen to fall under the $10,000 jurisdictional amount, 

or which happen not to present complete diversity 

among the parties. The local lawyer handling such a 

case--which will be decided in any event by applica- 

tion of state, not federal, law--has no choice of a fed- 

eral court. Why should a litigant by mere accident of 

geography and amount of money involved have an 

advantage, if there is one, over a neighbor with an 

otherwise identical case? 

Few any longer have the temerity to argue that the 

initial reasons for creation of diversity jurisdiction 

remain persuasive, that a potential for local bias and 



interstate disharmony sufficiently justifies its reten- 

tion. But, the proponents argue, diversity has taken 

on a life of its own, and benefits not originally antici- 

pated that flow from it today are so great that it must 

be retained. This argument is not without precedent. 

It is the standard rejoinder of every federal program 

targeted for reduction or termination, and accounts in 

large measure for the great difficulty encountered by 

every administration in its efforts to reduce the fed- 

eral bureaucracy. In our view, those who argue that 

the evil to which the law was originally addressed 

has passed but the unanticipated benefits from the 

law justify its retention have a heavy burden in estab- 

lishing those unanticipated benefits. 

Proponents of diversity have proven both resource- 

ful and imaginative in addressing this challenge. In 

our view, however, they have fallen far short of meet- 

ing it. 

The unanticipated benefit most often mentioned is 

called "cross-fertilization" or "cross-poll~nization"-- 

the interaction between federal and state court sys- 

tems that encourages and enables each to borrow 

from the experience of the other to the benefit of all.1~ 

More background in botany than we possess may 

be needed to analyze this metaphor fully. We assume, 

however, that this argument presumes that busy 

lawyers are running back and forth between the fed- 

eral courts and the state courts bearing little bits of 

pollen to be deposited at the other end of the line. This 

argument also presumes that this traffic will cease 

when diversity is abolished, that those lawyers who 

practice in the federal courts will no longer practice in 

the state courts and vice versa. 

We must emphatically disagree with that sugges- 

tion. The character of federal court practice has 

changed greatly since this argument was first con- 

ceived. The number of federally created actions today 

requires that every litigating attorney be equally 

familiar with both federal and state court systems 

and procedures and that he be equally at home in 

both. The cross-fertilization, if it was ever there, will 

continue unabated by eliminating diversity. 

Although the organized Bar is generally on record 

in oppositon to abolition, the vote was surprisingly 

close when the House of Delegates of the American 

Bar Association last took up the question.’s This 

ol~position, we believe, reflects the advocate’s entirely 

understandable desire to have options available, to 

have maneuvering room that can be employed to real 

or imagined tactical advantage. But this desire, how- 

ever understandable, by its nature ignores the broader 

viewpoint that the Congress must take on this issue-- 

a viewpoint that accounts for the-reasons why a 

parallel forum came to exist, the substantiality of 

those reasons today, the costs of providing that serv- 

ice, the fairness of the manner in which it is made 

available, and the general propriety of this federal 

intervention into state affairs. 

We have seen what a gold mine of knotty and litig- 

able questions diversity jurisdiction is. A cynic might 

well conclude that the Bar’s affection for diversity 

stems.in part from the business generated by these 

questions--questions that for the most part would not 

arise if the cases were litigated in state court. But 

such an uncharitable view need not be adopted in 

order to find the Bar’s mere preference for a choice an 

insuf~cient basis for retaining diversity jurisdiction.. 
The.desire for choice arises principally from matters 

such ~as the relative length of state and federal 

docket’s in a given locality at a given time, perceptions 

of the relative strengths of the available state and 

federal judges with regard to particular issues in a 

given,case, and the availability of particular aspects 

of judicial machinery that the advocate believes will 

help his client or hurt his adversary. All of these con- 

siderations are important to an advocate, and, of 

course, he will exercise choice on behalf of his client’s 
interest where choice is available. And he will fight 

retain his options. 

But the effect of each of these considerations 

changes with each case. None consistently justifies 

maintaining a parallel federal forum for the resolu- 

tion of state cases. Each constitutes but a small frac- 

tion of the multitude of considerations that make up 

the strategy for handling a particular case. And, 

indeed, public policy often favors limiting the range 

of an" advocate’s choices in the interests of securing 

the uniform administration of justice. For instance, 

both state and federal judicial systems take elaborate 

steps to prevent lawyers from shopping among the 

judges assigned to a given court. Yet diversity juris- 

diction directly undercuts this policy. It makes no 

sense to argue that the retention of diversity is justi- 

fied in order to encourage precisely the behavior that 

each system, acting independently, so vigorously 

tries to discourage. Concern for the uniform adminis- 

tration of justice produced the Erie decision. All can 

applaud this goal in the abstract, but only the most 

philosophical (and least of all the advocate charged to 

advance one side of a dispute) can enjoy its achieve- 

ment in a particular case where real or imagined per- 

sonal benefit appears to be at stake. This is precisely 

the point at which the Congress, in the interests of the 

common good, must limit individual choice. 

Choice is fine, so long as it is the harmless by- 

product of achieving some more fundamental good. 

But no inherent principal of our democracy requires a 

choice between a state and federal forum for the 



adjudication of state contract and tort issues gov- 
erned by state law. No fundamental goal is served by 
the presence of such a choice. The presence of this 
choice at this time in our history wastes valuable 
resources that are needed elsewhere. In this light, the 
advocate’s plea for choice is wholly unpersuasive. 

Having said all this in favor of abolition, there are 
three situations in which diversity jurisdiction ena- 
bles the federal court system to fulfill a useful func- 
tion in reaching certain problems that arise out of the 
federal nature of our union: statutory interpleader, 
alienage jurisdiction, and multiparty injury actions. 
We would retain the first two and rely on the inge- 
nuity of Congress to fashion an appropriate means of 
preserving the other. 

The proponents of diversity predict disastrous con- 
sequences from shifting 50,000 cases presently 
handled by 500 plus federal judges to courts presently 
administered by approximately 6,000 state court 
judges. In a 1978 study of the impact oF diversity 

cases on state trial courts,19 staff members at the 
National Center for State Courts concluded:- 

If diversity cases were distributed evenly 
among the states, each state would expe- 
rience an average 1.03 percent increase in 
civil filings, which would translate into an 
average of 6.97 additional diversity cases per 
judge. 

Admittedly, all diversity cases are not distributed 

evenly among the states, or, indeed, within the sev- 

eral states themselves, and the figures employed to 

make the foregoing determination do not include the 

most recent years. Nevertheless, those who are 

charged with the responsibility of administering the 

state court systems agree that the impact of abolition 

of diversity in the federal system will not overwhelm 

the state courts. The Conference of Chief Justices has 

consistently supported full abolition and has con- 

firmed that the state courts are able and willing to 

assume the additional caseload.2° 

Abolition Will confront some state court systems, or 

certainly parts of some state court systems~ with a 

number of problems, but none of these are insur- 

mountable. We suggest that Congress accede to the 

request of the Conference of Chief Justices and delay 

the effective date of any legislation abolishing diver- 

sity for at least two years.21 This would give the states 

and state court systems an opportunity to provide for 

orderly transfer of the diversity jurisdiction caseload 

and to make plans for the future. 

The first Federal Rule of Civil Procedure sets as the 

goal of federal civil litigation "the just, speedy, and 

inexpensive determination of every action." To the 

extent that the energies of the federal court system 

are diverted to adjudicating issues of its own jurisdic- 

tion, and to the extent that the efforts of the federal 
court system duplicate the opportunities for adjudica- 
tion available in’fl~-state court systems, the existence 
of diversity jurisdiction in the federal court system is 
both inefficient and wasteful. It is a luxury which we ¯ 
can ill afford. 
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THOMAS H. OXENHAM, III 

Automobiles and the Lemon Law: 
An Update 

THE Spring of 1984 saw two events occur of signifi- 

cance for the practitioner active in consumer cases, 

both of which modify some of the advice given in an 

earlier article which was published in this Journal in 

1981.1 The first of these events was the Supreme 

Court’s announcement of its decision in Gasque v. 

Mooers Motor Car Co.,2 and the second was the sign- 

ing into law by Governor Robb of the Virginia Motor 

Vehicle Warranty Enforcement Act.3 The Gasque 

case raises a number of questions for the consumer’s 

attorney while the Warranty Enforcement Act par- 

tially answers some of them. 

The facts in the Gasque case will probably sound 

familiar to any attorney who has ever handled an 

automobile warranty case. On February 21, 1978, 

Patricia and Earl Gasque bought a 1979 Fiat station 

wagon from Mooers Motor Car Co. The automobile 

exhibited a number of problems. At various times, the 

Gasques reported to Mooers that they had expe- 

rienced a water leak, a loose gearshift lever, difficulty 

shifting into second and third gear, a heater malfunc- 

tion, an inoperative clock and interior light, a loose 

wire under the dash, blown fuses, a piece missing 

from a. front door, automatic choke problems, diffi- 

culty starting, fast idling, difficulty closing the rear 

door on the driver’s side, difficulty opening the rear 

door on the passenger’s side, excessive oil consump- 

tion, loud vibrations, and various other noises and 

rattles. They also claimed that the reclining front seat 

broke, and that they experienced repeated difficulty 

with the foot-long plastic extension to the gearshift 

lever, which pulled loose. 

The Gasques returned the car to Mooers on March 

13, March 23, an unspecified date in May, June 22, 

June 27, July 20, and August 6, 1979, for service. On 

each occasion, Mooers repaired ~he items complained 

of, without charge, although Mooers claimed it could 

find no evidence of some of the problems described by 

the Gasques. Mooers conceded that the car expe- 

rienced a recurring problem with the gearshift exten- 

sion, but its position was that the _e.x~nsion would 

come off only if improperly pulled upward. In any 

event the car was still operable even if the extension 

were missing. 

The Gasques continued to drive the Fiat, except 

when it was left with Mooers for service. When the car 

was last in Mooers’ shop for repairs on August 6, it 

had 4,543 miles on the odometer. The Gasques con- 

sulted an attorney who, on September 19, 1979, wrote 

to Mooers and to Fiat demanding a full refund includ- 

ing interest and expenses for the times that the vehi- 

cle was in the shop or, in the alternative, the replace- 

ment of the automobile. When the buyers’ attorney 

wrote to Mooers, he stated that the car had been 

driven 5,400 miles. The Gasques later testified that 

they purchased a used Volkswagen in November, 

1979, and permanently parked the Fiat, which by 

then had been driven 8,000 miles, in their driveway. 

Unable to reach an agreement with Mooers and 

Fiat, the Gasques brought suit in equity to rescind 

their cbntract with Mooers to purchase the car. The 

Bill of Complaint sought only cancellation of the sale 

and return of the purchase price or, alternatively, 

replacement of the car with a new one of a similar 

model. There was no claim for compensatory dam- 

ages, although there was a claim for punitive dam- 

ages and ’~loan interest, legal interest, costs of this 

litigation, and an award of attorney’s fees," as .well as 

"other and further relief". 

What the plaintiffs asked for in their Bill of Com- 

plaint was highly significant to the Court. Justice 

Russell’s opinion makes at least three direct referen- 

ces to the plaintiff’s pleadings and strongly infers (if 

not states directly) that the plaintiffs limited their 

options by their initial pleadings. As the opinion 

points out, the "Official Comment" to U.C.C. §2-6084 

makes clear that the buyer is no longer forced to elect 

between his remedies of rescission and damages for 

breach. However, in this case, the Gasques elected to 

proceed on rescission only. And, because no compen- 

satory damages were sought, no punitive damages 

could be awarded.5 

Likewise, the Court concurred with the trial judge 

that the election of rescission as a remedy eliminated 
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Fiat as a defendant. The Gasques sought relief from 

their contract. The only other party to the contract 

was Mooers. Since the plaintiffs were seeking restora- 

tion of the status quo ante, Fiat, as a remote manufac- 

turer having no part in the sales transaction, had no 

role to play in the restoration of the buyers to their 

former positions.6 

Having disposed of those two issues, the Court took 

up the more difficult issue of whether the evidence 

supported the Gasques’ attempt to revoke acceptance 

of the automobile. Code §8.2-608 creates two condi- 

tions for any effective revocation: (1) a substantial 

impairment of value of the goods sold to the buyer, 

and (2) revocation within a reasonable time and 

before any substantial change in condition in the 

goods not caused by their own defects. The burden is 

on the buyer to prove both conditions exist, and in 

this case, the Court found the buyers proved neither. 

Substantial impairment of value is an issue to be 

determined by the trier of fact. Not every breach of 

warranty constitutes substantial impairment (and, 

therefore, revocation of acceptance does not lie for 

every warranty problem). The Court noted that the 

authorities disagreed as to the measure of proof 

needed to show substantial impairment. The Gasques 

urged a subjective test under which the buyer need 

only show his faith in the product had been shaken,v 

The Court rejected this test in favor of an objective 

one requiring the buyer to show (1) that the goods do 

not conform to the terms of the sales contract (breach 

of warranty), and (2) this nonconformity substan- 

tially impairs the value of the goods to the buyer. 

In the absence of a showing by the buyer that he 

purchased the automobile for a special purpose such 

as its collectibility, the fact-finder is entitled to infer 

that the goods are to be used by the buyer for their 

customary and ordinary purpose, simple transporta- 

tion in the case of an automobile. In Gasque, the 

Court found persuasive evidence that the Fiat in 

question substantially fulfilled that purpose. It had 

been driven 5,400 miles by the time the buyers sought 

to revoke acceptance and an additional 2,600 miles 

thereafter. The trial court applied a standard of"drive- 

ability" as a test of whether the car’s value to the 

buyers was substantially impaired. The Court held 

that while such a standard would not be of universal 

application, it could not say that this standard was 

erroneously applied here, where the buyers failed to 

prove any need for the car beyond ordinary transpor- 

tation,s 

As to whether or not the buyers had sought to 

revoke acceptance in a proper fashion, the fact-finder 

must consider three additional issues: whether the 

notice of revocation was promptly made, whether the 
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condition of the goods was substantially changed, 

and whether the buyer has acted inconsistently with 

his notice of revocation. Notice of revocation must be 

given promptly or within a reasonable time after 

acceptance, and the buyer may not use the goods to a 

material degree and then attempt to revoke. What 

constitutes a reasonable time depends upon the facts 

and circumstances of each case, but the time for revo- 

cation will ordinarily extend beyond the time for giv- 

ing notice of breach. Where the delay in notification 

of revocation is brought about because the buyer gave 

the seller repeated opportunities to correct the defects 

and the seller procrastinated in accomplishing repairs, 

such delay is not unreasonable. However, after he 

gives notice of revocation, the buyer holds the goods 

as bailee for the seller. The buyer cannot continue to 

use the goods as his own and still have the benefit of 

rescission. By doing so, the continued use becomes 

wrongful against the seller, unless induced by the 

seller’s instructions or promises2 

The Court recognized that exceptions to the buyer’s 
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nonuse of the goods after revocation had been allowed- 

in mobile home cases due to the hardship vacating 

the home pending litigation might have on the buyer 

and because the buyer’s continued occupancy of the 

home might be the best means of safeguarding it. 

However, the court rejected this reasoning as inappli- 

cable to automobiles which ordinarily depreciate in 

value with every mile driven. Applying those princi- 

ples to the case at bar, the Court found that the 

Gasques’ delay in revoking acceptance until August 6 

(the last day Mooers worked on the car) was reasona- 

ble in view of the seller’s continuing, though only par- 

tially successful, efforts to repair the automobile. 

However, the buyers’ continued use of the car after 

giving notice of revocation through their attorney 

(during which time they drove it 2,600 miles) was 

inconsistent with their position as bailees for the car. 

The Court agreed with the trial judge that the 

Gasques’ personal use of what they contended was 

Mooers’ property failed to meet the standard of com- 

mercial reasonableness.~0 

Gasque should be required reading for any attorney 

attempting to handle an automobile "lemon" case. 

First of all Justice Russell’s opinion is clearly written 

and well supported by citations to case law from other 

jurisdictions. Such reliance was necessary due to the 

fact that Gasque is the first important automobile 

~’lemon" case to be decided by the Virginia Supreme 

Court. As such it defines, for the purposes of state law, 

many of those rather ambiguous terms which appear 

in the applicable statutes without further definition. 

Chief among them is "substantial impairment of 

value." Gasque requires substantial impairment to be 

shown by an objective rather than subjective stand- 

ard, thereby rejecting the "shaken faith" test. And, in 

most circumstances, the standard of "driveability" 

will apply. If a vehicle can be safely and effectively 

driven (and the number of miles on the odometer may 

be used to show that it was), in most cases its value 

will not be substantially imiJaired to the buyer, at 

least not sufficiently to allow rescission of the sale. 

Secondly, Gasque eliminates any doubt as to the 

conduct required to sustain a "total lemon" strategy. 

Should the attorney advise his client to attempt revo- 

cation of acceptance, both the attorney and the client 

must be aware that such an approach means the 

client will no longer have use of the automobile. 

Absent special circumstances Gasque makes it clear 

that continued use by the buyer is inconsistent with 

the buyer’s revocation which attempts to return 

ownership to the seller. 

Finally, the Gasque case is instructive as much for 

what was not done as what was. l~_.o_m the advantage 

of hindsight, it is clear that the plaintiffs overly re- 

stricted their case by filing pleadings seeking a sin- 

gle, narrow form of relief. The Court’s opinion makes 

plain that the UCC no longer requires an election 

between rescission and compensatory damages.~ By 

coupling their request for rescission with a count for 

damages, the Gasques would have kept Fiat in the 

case as a party defendant~2 and possibly have saved 

their claim for punitive damages.~3 Also, the plain- 

tiffs might have been entitled to recover attorney’s 

fees and their costs of litigation had they proceeded 

under the federal Magnuson-Moss Warranty Act.~4 

Magnuson-Moss is simply too powerful a tool for the 

consumer attorney to ignore. 

The holding in Gasque must now be read in light of 

the Virginia Motor Vehicle Warranty Enforcement 

Act which became effective on July 1, 1984. In enact- 

ing this new "lemon" law Virginia joins at least 19 of 

her sister states in seeking to provide the new auto- 

mobile buyer full protection for a period of one year 

after purchase. As a part of the Act the General 

Assembly recognized that "there is no doubt that a 

defective motor vehicle creates a hardship for the 

consumer." The Act was designed "to provide the 

statutory procedures whereby a consumer may receive 

a replacement motor vehicle, or a full refund, for a 

motor vehicle which cannot be brought into conform- 

ity with the express warranty issued by the manufac- 

turer.’’15 Nothing in the Act is intended to limit the 

consumer’s remedies available under any other laws. 

The new Act contains a definitional section which 

includes the two key definitions, "consumer" and 

"motor vehicle.’’~ Since "motor vehicle" is elsewhere 

defined in the Code, the reader is simply referred back 

to the al~propriate definition "in Title 46.1. Hence a 

single definition applies throughout the Code. The 

definition of "consumer" follows closely the language 

used in Magnuson-Moss, which similarity was cer- 

tainly deliberate. Magnuson-Moss defines "consu- 

mer" as "a buyer (other than for purposes of resale) of 

any consumer product, any person to whom such pro- 

. duct is transferred during the duration of an implied 

or written warranty (or service contract) applicable to 

the p.roduct, and any other person who is entitled by 

the terms of such warranty (or service contract) or 

under applicable State law to enforce against the 

warrantor (or service contractor) the obligations of 

the warranty (or service contract).’’~ 

The difference in the two definitions is that the 

Magnuson-Moss definition covers all consumers while 

the Virginia definition covers only consumers of auto- 

mobiles. However, the two statutes are designed to be 

~omplementary, not competitive. Since by its own 

terms, Magnuson-Moss is to be enforced in state 

courts, it is important that state judges not have to 
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apply two sets of definitions to what may be two parts 

of the same complaint arising out of the same set of 

facts. 

Sections 59.1-207.12 and 207.13 simply clarify that 

existing state law applies in motor vehicle situations. 

Sellers are already required to conform goods to the 

condition promised by an express warranty under 

UCC §2-313.18. "Nonconformity" is defined, however, 

in terms of significant impairment of the use, market 

value or safety of the automobile.19 The statute does 

eliminate one grey area, which is the duty of the seller 

to perform repairs even after the expiration of the 

warranty period as long as the problem was reported 

during the warranty period.20 

Likewise, §59.1-207.13 follows existing law in pro- 

viding remedies for the consumer. The right to revoke 

acceptance of a product whose value is "substantially 

impaired" appearing in §2-608 of the UCC21 was the 

basis for the suit in Gasque. A right of rescission is 

also given the consumer in Magnuson-Moss2~ and, in 

appropriate consumer cases, under the Virginia Con- 

. sumer Protection Act.~3 What the new statute does do 

is make clearer the presumptions and procedures 

which apply to rescission. 

The real innovation of the new legislation is in 

§59.1-207.13(B). Existing law requires the buyer to 

give the seller an "adequate opportunity to repair." 

Yet nowhere is the term "adequate opportunity" 

defined. Lack of an adequate opportunity to repair 

was partially the reason the trial court decided for the 

seller in Gasque (although forming no part of the 

Supreme Court’s decision). By creating presumptions 

about the opportunity to repair, the statute provides 

the necessary guidelines to both sides in the dispute. 

Now, the dealer, the manufacturer, and the consumer 

know where they stand once either the dealer or the 

manufacturer has had four opportunities to repair or 

the vehicle has been out of service for a cumulative 

total of 30 days in a single year. The statute may even 

help the dealer vis-a-vis the manufacturer when the 

time comes to replace the vehicle or refund the pur- 

chase price as the manufacturer will no longer be able 

to insist that the dealer pursue other remedies. 

The Warranty Enforcement Act does create its own 

procedural requirements of which the attorney should 

be aware. Before availing himself of the provisions of 

the Act, the consumer or his representative must not- 

ify the manufacturer. (If the address of the manufac- 

turer is not readily available, notice can be given 

through the authorized dealer). If, at the time the 

notice is given, the conditions described in subsection 

B of §59.1-207.13 already exist, the manufacturer is 

given an additional fifteen days to repair the prob- 

lem.~4 Also, any action brought under the Act must be 

brought within eighteen months of the original deliv- 

ery of the automobile to the consumer.~5 

Subsection G of §59.1-207.13 relates to individual 

dispute settlerri�n-t-mechanisms (IDSM’s). Again the 

Act complements the policy of Magnuson-Moss which 

also prefers resort to meaningful nonjudicial settle- 

ment procedures. The responsibility for creating such 

meaningful alternatives remains with the manufac- 

turers. As’yet, none has elected to establish such an 

IDSM pursuant to FTC guidelines.2s 

The Act also establishes two affirmative defenses 

to the consumer’s claim for refund or replacement. 

The first is that the nonconformity does not signifi- 

cantly impair the value, use or safety of the vehicle.~ 

This provision seems a bit redundant in light of the 

definition of nonconformity in §59.1-207.11, but it was 

obviously the intent of the legislature to deter frivi- 

lous claims.. After reading Gasque one can only con- 

clude that "significantly impaired" and "substan- 

tially impaired" are equivalents. Hence, Gasque’s 

objective test and the standard of "driveability" will 

undoubtedly be employed by the courts in cases 

brought under the Warranty Enforcement Act. How- 

ever, the practitioner should be reminded that under 

Gasque, the buyer has the burden of showing "sub- 

stantial impairment," while under the Warranty 

Enf6rcement Act, lack of "significant impairment" is 

an affirmative defense with the burden on the manu- 

facturer. 

The second affirmative defense is that the impair- 

ment to the vehicle was caused by consumer abuse or 

neglect.~8 This defense should be familiar to any prac- 

titioner who has dealt with warranty cases before and 

requires no comment. 

What, then, is the cumulative effect of the Gasque 

decision and the enactment of the Warranty Enforce- 

ment Act? Perhaps most importantly, Gasqu~e sets out 

an objective standard against which the substantial 

impairment to the value of the vehicle must be judged. 

As suggested above, this standard will undoubtedly 

be applied to the "significant impairment" criterion 

established by the Act (even though the burdens of 

proof may differ). Secondly, while Gasque makes it 

clear that a "remote" manufacturer is not a proper 

party to a suit to revoke acceptance under the UCC, 

the same "remote" manufacturer is the very party 

against whom suit must be brought .under the War- 

ranty Enforcement Act. And, thirdly, the Act creates 

a yardstick against which adequate opportunity to 

repair and, consequently, continued nonconformity of 

the tendered goods can be measured withsome degree 

of certainty. 

(continued on page 21) 
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LYNDA L. BUTLER 

Defining Public Consumptive Rights 
in Virginia’s Rivers, Streams, and Lakes: 

Is Legislative Reform Needed? 

DURING the seven-year period from 1977 through 

1983, Virginia experienced three severe droughts that 

caused millions of dollars in damages.1 Perhaps the 

most serious of the droughts occurred in 1983, when 

drought conditions persisted for months in eighty-two 

out of the state’s ninety-five counties. During that 

summer most areas of the state received less than 

half the normal rainfall. By the end of the 1983 har- 

vest season, the drought had caused an estimated 

$200 million in damages to the state’s crops.2 

Agricultural users were not the only ones detrimen- 

tally affected by the droughts. Many Virginia locali- 

ties faced weeks of dangerously low water supplies. 

Drought conditions in 1980, for instance, decreased 

the groundwater table by as much as four feet in some 

areas and caused water reservoir levels to fall signifi- 

cantly.3 The 1980 drought was so severe in southeast- 

ern Virginia that the Governor proclaimed a water 

resource emergency for the area.4 Several localities 

imposed mandatory water use restrictions,~ while the 

limited water supplies of two localities prompted them 

to adopt water rationing plans.6 

Although the actual drought conditions have now 

abated, the droughts continue to have an impact in 

Virginia. One of their most important consequences is 

that they have focused attention on the degree to 

which Virginia law adequately provides for the con- 

sumptive needs of the public. Because of rapid popu- 

lation growth in several of Virginia’s water-poor 

areas, interest in this issue should remain strong until 

the water supply problems of those areas are alle- 

viated.7 This article will examine the nature of public 

consumptive rights in Virginia’s rivers, streams, and 

lakes. It will begin by discussing the legal principles 

presently governing use of Virginia’s watercourses. 

Then, after evaluating how well those principles 

accommodate the public interest, it will briefly dis- 

cuss several proposed legislative reforms to determine 

whether they provide a more acceptable accommo- 

dation. 

An Introduction to the Riparian Doctrine 

Most of the legal rules governing consumptive use 
of Virginia’s rivers, streams, and lakes are from the 
common law. Although the General Assembly has 
enacted some statutory modifications, the vast major- 
ity of these amendments supplement the common law 
rather than replace it.s Under Virginia’s common law 
each water resource is classified according to its place 
in the earth’s "hydrologic," or water circulation, cycle 
and separate legal rules are developed for the major 
classifications. Those principles governing use of 

natural watercourses, one of the main classifications, 
collectively are known as the riparian doctrine. The 
basic tenet of that doctrine is that a party owning 
land abutting a watercourse has the right to make 

reasonable uses of the watercourse for the benefit of 
his riparian land.9 Because these use rights arise as 
incidents to ownership of land bordering the water- 
course, they generally are considered to be vested 
property rights1° which cannot be impaired arbitrar- 
ily or takeh without just compensation by the state.1~ 

Under the riparian doctrine two key principles 
define and limit consumptive interests in Virginia’s 
watercourses. First, a riparian proprietor can exercise 
his rights only for the benefit of riparian land. 
Second, the riparian’s use must be reasonable. Devel- 
oped in an era when most riparians were private par- 
ties, these two principles reflect assumptions and pol- 
icies that limit their ability to accommodate the 
public’s consumptive needs. 

The Riparian Land Limitation: Restricting the Area 

to be Benefitted 

The riparian land limitation serves an important 

function under Virginia law: it restricts the area that 

can benefit from use of surface waters and thus offers 

some protection for present users. To qualify as ripar- 

ian land, a tract naturally must have physical contact 

with a watercourse. Because this standard, though, 

fails to indicate how much land is riparian, the courts 
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have developed several other tests for identifying 

riparian land. 

One additional standard applied by the Virginia 

courts is the watershed test. Under this standard land 

must be within the watershed, or natural drainage 

area, of a watercourse to qualify as riparian to that 

watercourse. ~ As explained by one court, this limita- 

tion ensures that any water withdrawn, but not fully 

used, by one riparian will remain in the watershed 

and thus be able to return to the watercourse for use 

by other riparians in that watershed2:* 

A further refinement to the definition of riparian 

land provides that land not abutting a watercourse 

must have been acquired in the same transaction as 

the portion touching the watercourse to qualify as 

riparian land.~4 The courts apparently developed this 

limitation to prevent abuse by riparian owners. 

Because this qualification restricts riparian status to 

land acquired in a single transaction, a riparian pro- 

prietor cannot enlarge his tract of riparian land by 

purchasing land contiguous to his original tract of 

riparian land but not contiguous to the watercourse.1~ 

Although the restriction thus achieves a more equita- 

ble distribution of consumptive rights, it limits the 

area within the watershed that can be benefitted. For 

a riparian locality steadily growing in size, this lim- 

itation can have serious consequences. 

A final qualification developed by the Virginia 

courts restricts riparian status to tracts that are uni- 

tary in a physical sense, as defined by reasonable 

community standards and location in the watershed. ~6 

This limitation helps to define the priority status of 

riparians and to ensure that an unreasonable burden 

is not imposed on them. For instance, under the uni- 

tary tract standard, a party owning a tract consisting 

of two main sections connected by a thin strip could 

not claim that the lower section should receive the 

same priority of use as the upper section.17 Also, if the 

unitary tract requirement were not imposed, a ripar- 

ian landowner would have to review periodically the 

deeds of his neighbors to protect his riparian rights 

from fraudulent conveyances that had included his 

land within the boundaries of neighboring land. 

The Reasonable Use Limitation: Imposing Quantita- 

tive Limits to Resolve Conflicts 

The reasonable use limitation also serves an 
important function under Virginia’s riparian doc- 

trine: it defines the quantitative use rights of each 
riparian and thus provides a standard for resolving 
conflicts among users. Whether a use is reasonable 
depends on the facts and circumstances of a particu- 
lar situation. Factors affecting the reasonableness of 

a use include the normal conditions of a watercourse 
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(such as size and flow), the purpose of the use, the 

compatibility of the use with other uses, and the sta- 

tus of the user as an upper or lower riparian.~s 

Although the importance of a use is not determina- 

tive, domestic uses such as drinking, bathing, cook- 

ing, and watering livestock tend to receive a higher 

priority. ~9 

The judicial preference for domestic uses suggests 

that a riparian locality meeting the domestic needs of 

its inhabitants would have priority over most other 

users. In applying the reasonable use standard, 

though, the Virginia courts have taken a narrow 

perspective, defining the standard primarily in the 

context of an individual private riparian.~° This 

approach may have been responsive to the demands 

of riparians in the 1800’s when many of them were 

private persons who supplied their own consumptive 

needs. Today, however, it fails to reflect modern water 
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use patterns, primarily because local governments 

have assumed responsibility for many of the domestic 

Uses previously conducted by private riparian~. De- 

spite this change in roles, the courts in Virginia and 

many other riparian jurisdictions continue to define 

the reasonable use restriction from their traditionally 

narrow perspective and appear reluctant to broaden 

the scope of their inquiry. 

Public Consumptive Rights under 

the Riparian Doctrine 

The Virginia courts use the same riparian princi- 

ples to define public consumptive rights as they do to 

determine the nature and extent of private rights. As 

explained above, many of these principles assume 

that the user is a private party who is supplying most 

of his needs. Although this assumption may have 

been sensible when the riparian doctrine first devel- 

oped, it seriously limits the water supply options of 

localities attempting to satisfy their inhabitants’ 

needs. 

To operate a public water supply system effectively, 

local governments often need to divert water from a 

river or lake and store it for future use. Under Virgin- 

ia’s traditional riparian principles, a riparian gener- 

ally cannot divert water from a watercourse for use 

beyond his riparian land.21 No exception is made 

where the riparian is a local government. A city or 

town does not acquire greater rights just because of 

its status as a governmental entity.22 Nor does it 

acquire consumptive rights because of the location of 

water resources within its boundaries. Although 

jurisdiction over water resources may provide suffi- 

cient justification for regulating those resources, it 

does not confer riparian rights upon a locality?-3 

Thus, to be entitled to consumptive rights, a locality 

generally must be a ~parian proprietor. 

Two principal explanations have been proffered by 

the Virginia Supreme Court as justifications for its 

no-diversion rule. The first is alluded to by the Court 

in a 1942 decision where it describes a diversion to 

nonriparian land as "an extraordinary and not a 

reasonable use’’~-4 and thus suggests that it views all 

diversions to nonriparian land as per se unreasona- 

ble. This approach is not followed in most other ripar- 

ian j urisdictions, which appear unwilling to declare a 

diversion to be unreasonable without looking at the 

surrounding facts and circumstances.~ 

The second, suggested by a 1921 Virginia Supreme 

Court decision, is that use of diverted water beyond a 

riparian’s tract of land violates the riparian land re- 

striction.2~ This rationale poses a more serious obsta- 

cle to localities attempting to create.public water sup- 

plies. Most diversions for public use would require 

transfers to nonriparian land, often to areas in 

another part of the watershed and sometimes to areas 

outside the watershed. Yet, to be theoretically consist- 

ent, the courts must prohibit diversions that directly 

conflict with the key definitions of riparian land. As 

long as the riparian land requirement remains an 

essential part of the riparian doctrine, substantial 

violations of the requirement must be unlawful. Any 

other approach would seriously undermine the poli- 

cies being furthered by the riparian land restriction. 

Even under Virginia’s traditional riparian princi- 

ples, several exceptions to the no-diversion rule exist. 

Two exceptions based on related theories, the actual 

injury requirement and the surplus water doctrine, 

could ehable localities to divert significant quantities 

of water. The first exception, using the actual injury 

requirement, arises because Virginia law requires a 

riparian to establish injury before it can obtain relief 

for an unlawful use.~7 Although there is some confu- 

sion among the Virginia courts about the meaning of 

injury,2s economic and equitable policy consider- 

ations support this exception. As long as the diver- 

sion for public use involves a reasonable share of 

water and does not interfere with other riparians’ 

reasonable use rights, they should not have reason to 

complain about the unfair effects of the diversion. Fur- 

thermore, allowing such diversions would increase 

the number of people benefitting from the water- 

course at minimal cost to other riparians and would 

reduce the percentage of water in the watercourse not 

being used. 

The second exception, based on the surplus water 

doctrine, focuses on whether a diversion involves" 

excess ~r surplus water. If a locality is diverting sur- 

plus water--that is, water in excess of the natural 

flow of the watercourse--then the locality could argue 

that its conduct is not interfering with the rights of 

other riparians. A riparian generally is entitled to 

receive only the natural flow of a stream after reason- 

able use by upper riparians.29 Once again, although 

Virginia has given conflicting signals about the 

validity of the surplus water doctrine,3° an exception 

based on it can be justified for the same policy rea- 

sons as the first exception. 

Even if the surplus water or actual injury excep- 

tions are accepted in Virginia, they do not provide 

permanent solutions to a locality’s water supply prob- 

lems. By definition, diversions based on these excep- 

tions can continue without legal repercussion only as 

long as surplus water exists or injury does not occur. 

Furthermore, a locality conducting diversions under 

either exception probably could not seek judicial pro- 

tection of its uses against unlawful conduct by others. 

Both theories permit the diversions because other 
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riparians cannot sue, and not because the diverter 

has acquired a legally protected riparian right. 

If a locality desires a more permanent, but gener- 

ally more costly, solution to its water supply prob- 

lems, it can pursue several other exceptions to the 

no-diversion rule. For instance, as the Virginia Su- 

preme Court recognized, a locality could acquire the 

necessary rights and interests entitling it to divert by 

prescription, purchase, or condemnation.31 Acquisi- 

tion by prescription, though, requires long, continu- 

ous, wrongful use, while acquisition by purchase or 

condemnation is feasible only if a locality has suffi- 

cient financial resources and purchasing powers to 

acquire the necessary interests.32 

If a watercourse is navigable, a locality also may 

attempt to justify a diversion for public use by relying 

on another important common law doctrine known as 

the public trust doctrine. Developed to a significant 

extent by the United States Supreme Court, this doc- 

trine is based on the principle that a state holds cer- 

tain resources, principally navigable waters and the 

beds underneath them, in trust for its.citizens.~a 

Although the doctrine has enabled gover.nments in 

other jurisdictions to ff~ake consumptive uses of 

watercourses not otherwise permitted by the riparian 

doctrine,a4 it probably will not help local governments 

in Virginia. Given the state Supreme Court’s reluc- 

tance to recognize the doctrine as authorizing even 

more traditional public uses,a5 it is unlikely that the 

Court will extend the doctrine to consumptive uses of 

navigable watercourses. 

Proposed Legislative Reforms 

In recent years the General Assembly has consi- 
dered, but not enacted, several different legislative 
proposals to reform Virginia’s water law. Perhaps the 
most significant of these proposals is the Virginia 
Water Law Bill, which calls for comprehensive revi- 
sion of the riparian doctrine. Introduced as a bill in 
1981, the comprehensive proposal seeks to establish a 
permit system to regulate consumptive use.of Virgin- 
ia’s surface and ground waters.3~ Under the bill’s pro- 
posed permit system, any person making a "with- 
drawal, diversion, impoundment, or consumptive use" 
of regulated waters must obtain a permit to do so, 
unless the use does not exceed 5,000 gallons per day.37 
Nonregulated waters include "coastal waters,’’3s or 
"waters of the Atlantic Ocean and the Chesapeake 
Bay within the jurisdiction of the state.’’~9 Unless 
otherwise exempted, existing users must obtain a 
permit from the agency administering the system to 
continue their use.4° However, those existing users 
that apply should receive a permit automatically as 
long as their uses qualify as reasonable-beneficial 

uses.4~ Where an existing user is denied a permit, the 

agency must award reasonable compensation.42 

In evaluating permit requests, the agency adminis- 

tering the syste~-~ould have to grant a permit to an 

applicant, generally for ten years, unless it found that 

the proposed use was not a reasonable-beneficial use, 

interfered with existing legal uses, or was inconsist- 

ent with state water planning or policy objectives23 

As a condition of the permit, however, the agency 

may require the permittee to preserve certain min- 

imum flows.44 Also, like the permit systems adopted 

in other jurisdictions, the Virginia Water Law Bill 

would allow the regulatory agency to authorize diver- 

sion of surface or ground waters by the holder of a use 

permit, provided that the agency determined that the 

diversion was "consistent with the public interest.’’4~ 

Several less ambitious reform measures also were 

introduced in the General Assembly in 1981 and 1982. 

Based on the premise that Virginia’s riparian doc- 

trine probably does not permit diversions, these mea- 

sures attempt to eliminate or clarify those aspects of 

the riparian doctrine that restrict or impede diversion 

to nonriparian land. One bill, for example, seeks to 

minimize the possibility that a riparian would try to 

enjoin a diversion even though the use was "harm- 

less." It provides that any ’"oeneficial use of state 

waters is lawful as against any person unless such 

use causes harm to such person.’’~ "Harm" is defined 

as existing where there is interference with valid 

existing uses or a reduction in market value of ripar- 

ian land.47 The bill also clarifies that a use is not 

unlawful just because it benefits nonriparian land or 

is conducted by a local government, but rather is to be 

evaluated on the basis of its reasonableness.4s Crite- 

ria to be considered in making this evaluation include 

"the social utility of the proposed nonriparian use," 

the existence of "practicable alternative sources" of 

water, the degree to which the proposed use impacts 

on other water uses such as maintenance of in-stream 

flows for preservation of fish and wildlife, and the 

social utility of other uses that would be adversely 

affected by the proposed use29 

Another partial reform bill deals with the diversion 

issue more directly, affirmatively authorizing the 

issuance of permits for diversions from one watershed 

to another found to be "in the public interest.’’~° Fac- 

tors to be considered in making this finding include 

the effect of the transfer on such existing and future 

uses as recreational, private, public, industrial, and 

water quality uses, the "beneficial impact" of the pro- 

posed transfer on the state and its cities and counties, 

the applicant’s ability to ’Smplement effectively its 

responsibilities under the requested permit," and the 

extent to which the proposed transfer affects the 
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rights of other states to use the waters of the affected 

stream.51 More comprehensive than the "harmless 

use" proposal, this bill also requires a permittee to 

meet certain requirements after a permit is issued, 

including the payment of user fees and the obser- 

vance of specified minimum flows or levels.52 Signifi- 

cantly, forty percent of the compensation paid by the 

permittee is to be disbursed to the jurisdiction where 

the intake structure and appurtenant conduits are 

located, while the remaining sixty percent is to be 

divided among the regulatory agency and the locali- 

ties adjoining the situs jurisdiction.~3 

Both the comprehensive and partial reform mea- 

sures have caused considerable controversy. The 

comprehensive proposal, for instance, has been cri- 

ticized because it would alter, and perhaps even take 

away, the use rights of present riparians.~4 Also, 

besides requiring substantial revenues to implement 

the new permit system, the comprehensive bill would 

place all regulatory power at the state level. Although 

the bill authorizes the state regulatory agency t~) 

appoint local advisory boards, this power is discre- 

tionary.~ In a state with a long tradition of local rule, 

such a centralized approach understandably raises 

misgivings among local governments. 

If the goal of reform is to facilitate creation and 

expansion of public water supplies by allowing diver- 

sions and other public consumptive uses, then the 

partial reform proposals seem to achieve this goal just 

as well as the comprehensive bill at far less cost. The 

partial reform measures, though, have one serious 

disadvantage. Because the primary goal of these pro- 

posals is to facilitate diversions within the general 

framework of the riparian doctrine, they generally do 

not impose sufficient limitations on the diversions to 

protect the interests of water-rich jurisdictions. The 

harmless use proposal, in particular, attempts to 

allow diversions with as little disruption to the com- 

mon law as possible. By failing to provide specific 

protections for water-rich localities, it fails to recog- 

nize the important equitable concerns of water-rich 

jurisdictions.5s These jurisdictions, many of which 

are low-density rural areas, understandably fear that 

water-poor areas will rob them of important develop- 

ment opportunities by attempting to divert some of 

their abundant water resources. The anger and sense 

of injustice felt by the water-rich jurisdictions is 

intensified by a belief held by many of them that they 

own the waters within their boundaries, or at least 

have the right to use the resources for the benefit of 

their inhabitants. Although this belief is not legally 

justified,57 it does seem to reflect a legitimate concern: 

a fair distribution of resources wo~ld seem to require 

giving a water-rich jurisdiction some priority over 
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other jurisdictions in using resources within its 

boundaries. 

The common law approach certainly provides for 

this concern better than the proposed reforms. As 

previously explained, under the common law a water- 

poor jurisdiction generally cannot divert water from a 

water-rich area. The common law approach, however, 

fails to recognize the competing concerns and inter- 

ests at stake. By prohibiting diversion of water- 

courses for public use, Virginia’s riparian doctrine 

seriously limits the options of water-poor localities. 

Because this situation exists in a state generally rich 

in water resources, it leads to frustration and resent- 

ment among localities searching for water. Jurisdic- 

tions poor in water resources are forced to bargain 

with parties willing to sell surplus water, often on 

unfavorable terms, or resort to their own diversion 

plans. Because these self-help schemes typically in- 

volve the diversion and transfer of water from one 

watershed to another, challenges from private ri’par- 

ians and water-rich areas affected by the plans are 

likely to result.5s 

If the self-help scheme involves acquisition of the 

right to.divert by purchase and condemnation, then it 

may survive a challenge. The courts generally permit 

agreements that purchase, restrict, or alter riparian 

rights59"and, where voluntary transactions are not 

feasible, localities with sufficient eminent domain 

powers can condemn the property interests affected 

by the plan.s° Not all water-poor localities, though, 

could afford to pursue this option. 

Where, however, the self-help scheme relies on pos- 

sible exceptions to Virginia’s no-diversion rule instead 

of acquisition of necessary interests by purchase or 

condemhation, then it could survive a challenge only 

if the Virginia courts were willing to recognize the 

need to modernize the riparian doctrine, interpret the 

exceptions broadly, and assume an active role in 

defining public consumptive interests. Even then 

unrestrained diversions probably would not be allowed 

under the riparian doctrine because of conflicts with 

key principles, unless the courts chose to rely on the 

public trust doctrine to justify the diversion plan. 

Given the propensity of the Virginia judiciary to fol- 

low precedent and apply traditionally accepted legal 

principles, it is highly unlikely that such a situation 

would occur. Legislative reform thus would seem to be 

the only viable alternative for protecting and provid- 

ing for the public’s consumptive interests in Virgin- 

ia’s watercourses. To be politically acceptable, though, 

a proposal would have to achieve a better balance" 

between the competing interests and policy concerns 

than that reflected in the reforms proposed so far. 



FOOTNOTES 

This article summarizes, and relates to Virginia, portions of 

another more comprehensive article entitled "Allocating Con- 

sumptive Water Rights in a Riparian Jurisdiction: Defining the 

Relationship Between Public and Private Interests" (currently 

unpublished manuscript available at Marshall-Wythe School of 

Law, College of William and Mary, Williamsburg, Virginia). 

1. See generally State Water Study Comm’n, Report to the 

Governor and the General Assembly of Virginia, S. Doc. No. 15, 

at 5-6 (1981) (describing 1980 drought); State Water Study 
Comm’n, Interim Report to the Governor and the General 

Assembly of Virginia, S. Doc. No. 21, at 5 (1979) (describing 

1977 drought); Va. Water Resources Research Center, 14 Water 

News, No. 10, at 1-2 (Oct. 1983) (describing 1983 drought) [here- 
inafter cited as Water News]; id., No. 9, at 1-2 (Sept. 1983) (de- 

scribing 1983 drought). 

2. 14 Water News, supra note 1, No. 10, at 1 (Oct. 1983). More 

specifically, the 1983 drought caused an estimated $13 million 
loss in sale~ to the state’s potato and commercial vegetable 

farmers, $30 million in corn sales, $25 million in soybean sales, 

and $20 million in tobacco sales. Id., No. 9, at 1 (Sept. 1983). 

During the 1980 and 1977 droughts, Virginia sustained crop 

losses totaling $232 million and $292 million, respectively. Id., 

No. 10, at 1 (Oct. 1983). 
3. See M. Hrezo, Norfolk v. Suffolk: "Proposed Agreement 

Leaves Important Issues Unsettled 1 (Va. Water Resources 

Research Center, Special Report No. 14, Nov. 1981). See gener- 

ally UoS. Geological Survey, Dept. of the Interior, Water-Data 

Report VA-81-I, Water Resources Data: Virginia Water Year 

1981 (1982). 
4. Gov. of Va., Emergency Executive Order No. 45 (80) (Oct. 

22, 1980). 
5. E.g., Chesapeake, Va., Ordinance No. 80-0-0188 (Aug. 

19,1980); Portsmouth, Va., Ordinance No. 1980-67 (Aug. 12, 

1980). 
6. Norfolk, Va., Ordinance No. 30, 737 (Jul. 25, 1980); Virgin- 

ia Beach, Va., An Ordinance to amend Section 37-11(b) of the 
Code of the City of Virginia Beach, Virginia (Oct. 13, 1980). 

7. The City of Virginia Beach, for instance, has experienced 

a 52% increase in population within the last ten years and now 

has about 6% of the state’s population, yet does not have a 

substantial source of fresh surface water within its boundaries. 

U.S. Bureau of the Census, Dept. of Commerce, 1980 Census of 

Popul.ation, Characteristics of the Population--Number of In- 

habitants, U.S. Summary 1-43, 1-177. 

8. But see Ground Water Act, Va. Code §§ 62.1-44.83 to 
-44.107 (Repl. Vol. 1982). 

9. See Virginia Hot Springs Co. v. Hoover, 143 Va. 460, 467, 

130 S.E. 408, 410 (1925). See generally 2 H. Farnham, The Law 

of Waters and Water Rights § 465 (1904). Although the doctrine 

of littoral rights, and not the riparian doctrine, technically gov- 

erns consumptive uses of lakes, the principles of the littoral 

rights doctrine are virtually identical to those of the riparian 
doctrine. See 6A American Law of Property §28.55 (A. Casner 

ed. 1954). 
10. See Hite v. Luray, 175 Va. 218, 226, 8 S.E.2d 369, 372 

(1940). 

11. See Grinels v. Daniel, 110 Va. 874, 877, 67 S.E. 534, 536 
(1910). The rights of a riparian are not absolute, though, for 

other riparian landowners along°the same watercourse also 

have a correlative and equal right to make a reasonable use of 

the watercourse. Hite v. Luray, 175 Va. 218, 225, 8 S.E.2d 369, 

371,372 (1940). 
12. See, e.g., Gordonsville v. Zinn, 129 Va. 542, 551, 106 S.E. 

508, 511 (1921). 

13. Id. at 552, 106 S.E. at 511 (quoting explanation of Ana- 

heim Union Water Co. v. Fuller, 150 Cal. 327, 88 P. 978 (1907)). 
14. Although the Virginia Supreme Court has not expressly 

adopted the singl.e_~_r_ansaction standard, it has discussed the 

standard in favorable terms. See Gordonsville v. Zinn, 129 Va. 

542, 553, 555-57, 106 S.E. 508, 512-13 (1921). 
15. See generally 2 H. Farnham, supra note 9, § 463(a). 

16. See Gordonsville v. Zinn, 129 Va. 542, 106 S.E. 508 (1921). 
17. In Gordonsville v. Zinn, id., a conflict developed between 

the town of Gordonsville, which owned a one-acre lot abutting a 

nonnavigable stream, and an individual riparian landowner, 
who had separately purchased two tracts of land, located above 

and below the town’s lot and connected by a strip of land. The 

land above the town’s lot was approximately 25 feet in width 

and abutted the stream. The town sought an injunction to pre- 

vent the individual landowner .from withdrawing water from 

the streams at a point located on her upper property and pump- 

ing it to her dwelling on the lower section. 

In considering the status of the defendant’s land, the Court 

concluded that although the lower property was riparian to the 

stream, it could at best be regarded as lower riparian land in 

relation to the town’s lot. As explained by the Court, the lower 

section was not within the watershed of the upper section and 

therefore could not be considered to be riparian to that part of 

the stream abutted by the upper property. Thus, the Court 

focused on physical location within the watershed in defining 

riparian status. 

18. See Davis v. Harrisonburg, 116 Va. 864, 869, 83 S.E. 401, 

403 (1914); Arminius Chemical Co. v. Landrum, 113 Va. 7, 13, 

73 S.E. 459, 462 (1912). 
19. See Norfolk & Western Ry. Co. v. Graham Land & 

Improvement Co., 10 Va. L. Reg. 983, 984 (Cir. Ct. 1904). Water 

planning and policy provisions enacted in Virginia generally 

reaffirm the common law preference for domestic uses, espe- 

cially human consumptive uses. See, e.g., Va. Code § 62.1- 

44.36(2) (Repl. Vol. 1982). 

20. See, e.g., Panther Co~l Co. v. Looney, 185 Va. 758, 765, 40 

S.E.2d 298, 301 (1946) (pollution of stream by mine water held 

not to be a reasonable use); Purcellville v. Potts, 179 Va. 514, 
521, 19 S.Eo2d 700, 703 (1942) (municipality diverting water for 

the domestic use of its inhabitants found not to be making a 

reasonable use). 
21. Carpenter v. Gold, 88 Va. 551, 14 S.E. 329 (1892). A ripar- 

ian, however, may be able to divert a watercourse if he returns 

the watercourse to its original channel before it leaves his land 

and other riparians are not injured. Cook v. Seaboard Airline 

Ry., 107 Va. 32, 35, 57 S.E. 564, 565 (1907). 

22. See Gordonsville v. Zinn, 129 Va. 542, 106 S.E. 508 (1921). 
23. Under recent statutory amendments, jurisdiction over 

water resources also gives a local political subdivision the 

power to approve or disapprove of various water projects pro- 

posed by another subdivision when the projects are to be located 

within the boundaries of the locality having jurisdiction. See, 

e.g., Va. Code §§ 15.1-37, -332.1, -456,-875, -1250.1 (Repl. Vol. 

1981 & Supp. 1984). 

24. Purcellville v. Potts, 179 Va. 514, 521, 19 S.E.2d 700, 703 
(1942). Another rationale, also suggested by Purcellville, is that 

a diversion .by a local government for the purpose of creating a 
public water supply is an unreasonable use. See id. 

25. See, e.g., Elliot v. Fitchburg, 64 Mass. (10 Cush.) 191, 193, 

194 (1852); Gillis v. Cha.se, 67 N.H. 161, 31 A. 18, 19 (1892); 
Lawrie v. Silsby, 76 Vt. 240, 56 A. 1106, 1109 (1904). 

26. Gordonsville v. Zinn, 129 Va. 542, 558-59, 106 S.E. 508, 514 

(1921). 

27. See id. at 560, 106 S.E. at 514. 
28. Compare Panther Coal v. Looney, 185 Va. 758, 765, 40 

S.E.2d 298, 301 (1946) (holding that only those interferences 
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that "impart to the water such impurities as substantially 

impair its value for the ordinary purposes of life, and render it 

measurably unfit for domestic purposes" are actionable) with 

Purcellville v. Potts, 179 Va. 514, 524, 19 S.E.2d 700, 704 (1942) 
(stating that "a diversion of a natural watercourse, though 

without actual damage to a lower riparian owner, is an infringe- 

ment of a legal right and imports damage"). 

29. Virginia Hot Springs Co. v. Hoover, 143 Va. 460, 465-67, 

130 S.E. 408, 410 (1925). But see Gordonsville v. Zinn, 129 Va. 
542, 558, 106 S.E. 508, 514 (1921) (suggesting that Virginia 
might follow the more restrictive English version, which gives 

riparians the right to the normal flow of a stream, undiminished 

by nonriparian uses regardless of how reasonable). 

30. Compare Gordonsville v. Zinn, 129 Va. 542, 562, 106 S.E. 

508, 515 (1921) (apparently recognizing the doctrine) with 1971- 

1972 Op. of the Att’y Gem of Va. 80 (1972) (dismissing the doc- 

trine as questionable). 

31. Gordonsville v. Zinn, 129 Va. 542, 563, 106 S.E. 508, 515 

(1921). 
32. Acquiring the right to divert would involve purchasing or 

condemning the flow and reasonable use rights of all riparians 
below the point of diversion who would sustain injury because 

of the diversion. If inj ury is defined broadly to include potential 

harm, these acquisitions could be costly. It also would require 

purchasing or condemning easements from riparians and non- 
riparians owning land between the diversion site and the desti- 

nation area to permit transport of the diverted water. 

33. See Illinois Central R.R. Co. v. Illinois, 146 U.S. 387 

(1892). 
34. See Minneapolis Mill Co. v. Board of Water Comm’rs, 56 

Minn. 485, 58 N.W. 33 (1894), aff’d, 168 U.S. 349 (1897). 
35. See Commonwealth v. Newport News, 158 Va. 521, 164 

S.E. 689 (1932). 
36. The Virginia Water Law, H.B. 1420, 1981 Va. Gen. 

Assem., Reg. Sess. 

37. Id. 8 62.1-231. 

38. Id. 8 62.1-233. 

39. Id. 862.1-198.2. 

40. Id. § 62.1-237. 
41. Under the bill existing users filing their initial permit 

requests would not have to follow normal permit procedures as 

long as their uses were reasonable-beneficial uses. See id. 

88 62.1-237,-238,-243. 
42. Id. § 62.1-240. 
43. Id. 8 62.1-234. The regulatory agency, for example, may 

restrict uses that are inconsistent with environmental protec- 

tion, public recreational needs, or procreation of fish and wild- 

life. Id. § 62.1-217. 
If granted, a permit may last for ten years, unless the permit- 

tee is a public utility, in which case a fifty-year period is allowed. 

Id. 8§ 62.1-244 to -245. Permits can be revoked for a number of 

reasons, including nonuse for two years or more. Id. § 62.1-247. 

Where competing applications are filed, the regulatory agency 

is directed to "allocate the water in a manner which best serves 

the public interest." Id. § 62.1-242. In the event that one of the 

competing applicants is a renewal, the agency is to prefer the 
renewal applicant. Id. 8 62.1-243. 

44. Id. § 62.1-216. Under 8 62.1-215 the regulatory agency is 

required to establish minimum flows for surface watercourses 

and minimum levels for lakes and groundwater tables. In set- 

ting the flows and levels, the agency may consider and provide 

for "the protection of nonconsumptive uses." Id. 

45. Id. § 62.1-235.A. 
46. H.B. 1338, 1981 Va. Gen. Assem., § 6.21-11.2.A, Reg. Sess. 

47. Id. § 62.1-11.2.B. 

48. Id. § 62.1-11.3.A,-11.4. 

49. Id. § 62.1-11.3.A. 

50. Interbasin Transfer Act, H.B. 503, 1982 Va. Gen. Assem., 
§ 62.1-200.A, Reg. Sess. The bill exempts some interbasin 

transfers, including those less than 500,000 gallons per day. Id. 

§ 62.1-199.B. 
51. Id. 8 62.1-200.B. 

52. Id. § 62.1-202. 

53. Id. 8 62.1-201.A. 
54. It, for example, could limit the duration of a riparian’s 

use. See supra note 43: 

55. The Virginia Water Law, H.B. 1420, 1981 Va. Gen. 
Assem., 8 62.1-211.11, Reg. Sess. The feasibility and effective- 

ness of comprehensive reforms also can be questioned. See 

Butler, "Commentary on the Proceedings of the Water Rights 

Symposium," 24 Wm. & Mary L. Rev. 767, 785-93 (1983). 

56. The bill, however, does require all interbasin transfer 

requests in excess of an average daily rate of 100,000 gallons to 
be approved by the State Water Control Board. H.B. 1338, 1981 

Va. Gem Assem., § 62.1-11.3.B, Reg. Sess. 

H.B. 503, the bill directly authorizing interbasin transfers, 

provides greater protection to water-rich localities than the 

harmless use proposal. Besides establishing a permit procedure 

for interbasin transfer requests not otherwise exempted, H.B. 

503 also requires the.diverting jurisdiction to pay a user fee to 
the situs jurisdiction. Interbasin Transfer Act, H.B. 503, 1982 

Va. Gem Assem., §§ 62.1-199 to -202, -204, Reg. Sess. 

57. Although the question of ownership of flowing water has 
been debated for years, most property scholars now agree that 

no one owns flowing water while it is in its natural state. See 6A 

American Law of Property § 28.55 (A. Casner ed. 1954); 5 R. 

Powell, The Law of Real Property § 710 (1981); 1A G. Thompson, 

Commentaries on the Modern Law of Real Property § 261 (1980). 

58. See, e.g., North Carolina v. Hudson, No. 84-36-CIV 5 (E.D. 
N.C. Jan. 12, 1984); Virginia Beach v. Champion International 

Corp., No. ~4-10-N (E.D. Va. Jan. 9, 1984); Virginia Beach v. 

Roanoke River Basin Ass’n, No. 84-11-N (E.D. Va. Jan. 9, 1984). 
The prospect of a change in the common law rules governing 

consumptive use of watercourses also raises an important fair- 

ness concern among private users. A significant departure from 

prior law would, at the very least, impair their expectancy inter- 

ests and may even deprive them of valuable property rights 

without due process or just compensation. See generally Aus- 
ness, "Water Use Permits in a Riparian State: Problems and 

Proposals," 66 Ky. L.J. 191 (1977-1978). 

59. See, e.g., Ficklen v. Fredericksburg Power Co., 133 Va. 

571, 596, 599, 112 S.E. 775, 783, 784 (1922). See generally 2 H. 
Farnham, supra note 9, 8 470, at 1587-88. 

60. Virginia case law permits the state government to con- 

demn riparian rights separately from the respective riparian 
land or submerged bed. See, e.g., Clear Creek Water Co. v. 

Gladeville Improvement Co., 107 Va. 278, 58 S.E. 586 (1907). 
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Diversity in the Court System 
(continued from page 9) 

tion," by the Committee on Federal Legislation of the Associa- 

tion of the Bar of the City of New York, in Hearings, supra note 

3, at 142 (reprinted from ~33 Rec. A.B. City N.Y. (1978)). 
18. A.B.A. House of Delegates, Summary of Action, p. 4 (Feb- 

ruary 13-15, 1978) (delegates declined to approve recommenda- 

tion by a standing vote of 164-127). 

19. Flango & Blair, The Relative Impact of Diversity Cases 

on State Trial Cour-ts~State Ct. J. 20, 22-23 (Summer 1978). 

20. Resolution of the Conference of Chief Justices, 1977; 
Hearings, supra note 3, at 185-87 (letter dated July 15, 1982 from 

Chief Justice Albert W. Barney of the Supreme Court of Ver- 

mont, and Chairman of the Conference of Chief Justices, to the 

Hon. Robert W. Kastenmeier, Chairman, Subcommittee on 

Courts). 
21. Id. at 186. 

Automobiles and the Lemon Law 
(continued from page 13) 

In conclusion, the practitioner preparing an auto- 

mobile ’qemon" case should avoid the trap in which 

the plaintiffs in Gasque found themselves. Rather 

than limiting the consumer to a single form .of relief, 

the attorney should make full use of th~ growing 

number of weapons in the consumer arsenal. A well 

drawn multi-count pleading combining requests for 

damages for breach of warranty and revocation 

under the UCC, similar relief plus attorney’s fees and 

expenses of litigation under Magnuson-Moss, and a 

claim for refund or replacement of the vehicle under 

the Warranty Enforcement Act, brought against both 

the manufacturer and the actual seller, is a powerful 

combination to put forward on the consumer’s behalf. 

FOOTNOTES 

1. Oxenham, Thomas H., III, "Automobiles and the Lemon 
Law," Virginia Bar Association Journal, Vol. VII, No. 4, Fall 

1981. 

2. 227 Va.     Record No. 811315, March 9, 1984. 

3. Chapter 17.3, Title 59.1, Code of Virginia (1950). 

4. §8.2-608, Code of Virginia (1950). 

5. Gasque v. Mooers Motor Car Co., supra at (slip opinion 
p. 4), 

6. Ibid. at __ (slip opinion p. 8). 
7. See Zabriskie Chevrolet, Inc. v. Smith, 99 N.J. Super 411, 

240 A.2d 195 (1968) also cited in Oxenham, "Automobiles and the 
Lemon Law," supra. 

8. Gasque, supra at (slip opinion pp. 5-6). 

9. Ibid at (slip opinion p. 7). 

10. Ibid at (slip opinion p. 8). 
11. The tenor of the Gasque opinion indicates to this author 

that an action for damages would have been viewed more sym- 

pathetically than the suit for rescission. 

12. The UCC has specifically eliminated lack of privity as a 

defense to breach of warranty claims. See §8.2-318, Code of Vir- 

ginia (1950). 

13. This author does not believe that either Mooers or Fiat 
acted with sufficient disregard for the buyers’ rights as to justify 

punitive damages, but such damages have been held.to lie in 

automobile cases in appropriate circumstances, see Jordan v. 

Sauve and Koons Ford, Inc., 219 Va. 448, 247 S.E.2d 739 (1978). 

14. 15 USC §2301, et seq. See Oxenham, op. cit. 

15. §59.1-207.10, Code of Virginia (1950). 

16. §59.1-207.11, Code of Virginia (1950). 

17. 15 USC §2301(3). 

18. §8.2-313, Code of Virginia (1950). 

19. §59.1-207.11, Code of Virginia (1950). 

20. §59.1-207.12, Code of Virginia (1950). 

21. §8.2-608, Code of Virginia (1950). 

22. 15 USC §2301(10)-(12). 

23. §59.1-205, Code of Virginia (1950). 

24. §59.1-207.13(D), Code of Virginia (1950). 

25. §59.1-207.13(E), Code of Virginia (1950). 

26. See, .16 CFR§703. 

27. §59.1-207.13(H)(1), Code of Virginia (1950). 

28. §59.1-207.13(H)(2), Code of Virginia (1950). 
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 Book  Review  

MODERN LEGAL SYSTEMS CYCLOPEDIA, Vol- 
ume One-North America, Kenneth R. Redden, Edi- 
tor, William S. Hein & Co., Inc., 1984. 

To Ken Redden’s long list of credits can now be 

added a new venture. The Modern Legal Systems 

Cyclopedia, published by William S. Hein & Co. of 

Buffalo, is designed to provide the user with a com- 

plete guide to the various legal systems of the world. 

In his preface to Volume One, The Hon. Edward D. 

Re, Chief Judge of the United States Cou~t of Interna- 

tional Trade and President of the American Associa- 

tion for the Comparative Study of Law, states: 

Numerous books have been written which 
treat the legal system of a single country... 
What has been lacking is a comprehensive 
compilation of the various legal systems of 
the world authored by experts in their field. 

Modern Legal Systems Cyclopedia is de- 
signed to fill this void. Within this ten- 
volume work one may now obtain a substan- 
tial introduction to the major legal systems 

of the world. Its coverage encompasses a 
wide range of areas including legal educa- 
tion, professional practice, governmental 

systems, as well as substantive and proce- 
dural law. 

Volume One, which deals with North America, in- 

cludes detailed analyses of the legal systems of Can- 

ada, Mexico, and the United States. For each of these 

nations, coverage includes Background and History, 

Legal Education, Admission to the Bar, The Practice 

of Law, The Judicial System, System of Government, 

The Law-Making Process, Law Reporting, and 6ther 

subjects. 

In the second part of Volume One, editor Redden 

has included chapters on such subjects as Interna- 

tional Accounting and Reporting, Extraterritorial 

Application of United States Antitrust Laws, and 

Establishing the Law of a Foreign Country. Of par- 

ticular interest to attorneys contemplating expansion 

of their activities to other countries is the chapter 

titled "providing Legal Services in Foreign Countries: 

Making Room for the American Attorney." 

The editor has also provided a detailed guide for the 

use of the work. 

Future volumes will cover Western Europe, Eastern 

Europe, Central America and the Caribbean, Africa, 

South America, Asia, Pacific Island nations, and the 

Middle East. 
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C. L. Dimos is a partner in the Fair- 

fax office of Boothe, Pilchard & Dud- 
[ey where he practices exclusively in 

the area of estate planning and estate 

administration with related tax work 
Mr. Dimos is a past member and 

chairman of the Board of Governors 

of the Trusts and Estates Committee 
of the Virginia state Bar and is cur- 

rently a member of The Virginia Bar 

Association’s Committee on Wills, 

Dimos Trusts and Estates, 
He is a 1969 graduate of the Univer- 

sity of Virginia Law School and received his undergraduate 

degree from the College of Arts and Sciences of the University 

of Virginia. 

Gary P. Ryan is First Vice President 

and Director of comprehensive finan- 

cial planning services for Sovran 

Bank. N.A. in Richmond He received 
his undergraduate and J.D. degrees 

from the University of Mississippi 

and his LL.M. degree in Estate Plan- 

ning from the University of Miami. 

He is a Charter Life Underwriter 

(CLU) and a Charter Financial Con- 

sultant (Ch.FC}. 

Ryan Before joining Sovran Bank. Mr. 

Ryan was with Mutual Security Life 
of Fort Wayne, Indiana as a consultant for a life insurance 

agency on legal and tax matters. From 1974 to 1977 he was with 

Merchants National Bank in Muncie, Indiana as a Trust 
Officer responsible for administration of estates and trusts. 

~Morning 

9:00 ~ East Gallery 
Registration 

9:30 ~Location will be posted 

10:30~North Ballroom 
Young Lawyers Section Committee Meetings 

Open to all Association members. 

11:30,, Auditorium 
Young ~wyers Section General Session 

Presiding: Paul D. Fraim, Chairman 

Annual Report of Chairman 

Election of Officers and Executive Committee 

Afternoon 

12:00-- North Ballroom 

Young Lawyers Section Reception 

12:30--Tidewater Room 
Executive Committee and Committee Chairmen/ 

YLS Committee Chairmen Luncheon Meeting 
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2:30-- Auditorium 
General Session 

Presiding: Evans B. Brasfield, President-Elect 

Program: Financial Planning for Lawyers and 
Spouses 

Moderator: C. L. Dimos, Esquire, Boothe; Prichard 
& Dudley, Fairfax, Virginia 

Panelists: 

Gary P. Ryan, Esquire, First Vice President and 
Director of Comprehensive Financial Planning 
Services, Sovran Bank, N.A., Richmond, Virginia. 

Robert C. Vaughn, Jr., Esquire, President:Elect, 

North Carolina Bar Association, Winston-Salem, 
North Carolina 

James W. Zilinski, Vice President and Director of 
Financial Services Marketing, New Engla~d 

Mutual Life Insurance Company, Boston, Massa- 

chusetts 

An informative seminar to assist both lawyers and 

spouses in planning and managing their fami- 

lies" future. 

Robert C. Vaughn, Jr. is a partner 

in the law firm of Petree, Stockton, 
Robinson. Vaughn, Glaze & Maready 

of Winston-Salem, North Carolina. 
Mr. Vaughn received his B.S. and 

LL.B degrees from the University of 

North Carolina, where he was elected 

to the Order of the Coif. 
Mr. Vaughn is a member of the 

Advisory Committee of UNC Tax In- 

stitute: North Carolina State Bar 

Board of Legal Specialization: member Vaughn 
of the North Carolina Bar Association 

and was first Chairman of the Section on Probate & Fiduciary 

Law H979-1980): member of Board of Governors (1981-1984~ and 

is President Elect: member of Council of Probate & Fiduciary 

Law Section: member of Council of Section of Taxation; and is a 

lecturer in medical jurisprudence and a member of Planned 
Giving Council of Bowman Gray ,School of Medicine of Wake 

Forest Universi| y. 

Mr. Vaughn has lectured to various insurance and bar asso- 

ciation groups and Estate Planning Councils on estate plan- 

ning and related subjects. He has been a contributing author to 

Wake Forest University Law Review Symposium on Decedents’ 

Estates and has contributed to a number of other publications. 

Courtesy: The Michie Company 

Host: David W. Parrish, Jr., President 

7:30-- Virginia Room 
*Banquet 

Presiding: George G. Grattan, IV, President 

Invocation: Edmund L. Walton~ Jr:, Chairman 
Executive Committee 

Entertainment: The Supreme Courts 

Remarks: The Honorable Griffin B. Bell (Tentative) 
Former Attorney General of the Uni~d States 

SATURDAY, JANUARY 12 

Morning 

9:00-- East Galley 
Registration 

10:00-- Auditorium 
General Session 

Presiding: Paul D. Fraim, Chairman, Young Law- 

yers Section 

*Black Tie 

James W. Zilinski. Before joining 
New England Life. Jim Zilinski was 
with the IBM Corporation for 18 years. 

He held a variety of sales and market- 

ing positions, most recently serving as 
Director of Marketing in the Eastern 

Region of IBM’s National Accounts 

Division. He had previously directed 

the IBM corporate new managers 

school. A graduate of Bowling Green 

State University, he received his 

Zilinsk~ Bachelors of Business Administration 

in 1965 
Jim’s responsibilities include directing New England Life’s 

entry into personal and business financial planning markets. 

as well as Training, Sales Promotion. Advertisting, Communi- 

cations, and Investment and Equity Marketing functions 
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~ Andrew P. Miller has been with the 
law firm of Dickstein. Shapiro & Morin 

of Washington, D.C. since 1979. He 

received his A.B. degree from Prince- 

ton University and his LL.B. degree 

from the University of Virginia. 

Mr. Miller is a past Chairman of the 

Young Lawyers Section of The Vir- 

ginia Bar Association and was a 

member of the Association’s Commit- 

tee on Constitutional Revision. He 

Miller 
was Attorney General of Virginia from 

1970-1977: Member. House of Dele- 
gates from 1971-76 and since 1979 has served on the Action 

Commission so Reduce Court Costs and Delay. He is a member 

of the American Bar Association and from 1973-74 was Chair- 
man of the Southern Conference of Attorneys General and 

Member of the Executive Committee. Mr. Miller was the Demo- 
cratic Nominee for the United States Senate from Virginia in 

1978. He is currently Vice-Chairman of the Virginia Board of 

Corrections. 

Alvin J. Bronstein is Executive 
Director. The National Prison Project 

of the American Civil Liberties Union 

Foundation: and Executive Director. 
The National Jail Project of the ACLU 

Foundation. Mr. Bronsteln was edu- 
cated at City College of New York and 

New York Law ,School. He has been a 
partner in a New York law firm: Chief 

Staff Counsel of the I,awyers Consti- 

ti tutional Defense Committee. ,Jackson. 

Bronstein Mississippi; Fellow. Institute of Poli- 
tics. Kennedy School of Government. 

Harvard University; Associate Director. Institute of Politics. 

Kennedy School. Harvard University; Partner in public interest 

law firm of Elie Bronstein. Strickler & Dennis. New Orleans, 

At various times since 1959. he has been consultant and/or 
trial counsel to CORE. NAACP. NAACP Legal Defense Fund. 

SNCC. SCLC. Mississipp~ Freedom Democratic Party, Black 
Panther Party, National Institute for Education in Law and 

Poverty, and consumer, welfare rights, civil rights and com- 

munity organizations throughout the country. 

Mr. Bronstein has been guest lecturer at various law schools 

throughout the country on criminal, constitutional, civil rights 

civil liberties and corrections law. He has authored numerous 
materials, articles and papers in those legal areas. 

[n 1981 the National Council on Crime and Delinquency pre- 
sented to him the Roscoe Pound Award in recognition of out- 

standing achievement and distinguished contributions to the 

prevention, control or treatmenI of crime and delinquency. In 

1982 he received the Karl Menninger Award in recognition of 

leadership in the national movement for prisoners rights, by 

the Fortune Society. 

Program: ~e Crisis At Mecklenburg: How Do We 
Deal With The Worst Criminals? 

Moderator: Andrew P. Miller, Esquire, Former 

Attorney General of Virginia and member of 

Board of Corrections; member, firm of Dickstein, 
Shapiro & Morin, Washington, D.C. 

Panelists: 

Alan J. Bronstein, Director, ACLU National Pri- 
son Project, Washington, D.C. 

A Prisoner 

Norvell Morris, Professor of Law and Criminology, 
University of Chicago Law School. 

The program ~will focus on the recent death-row 

escape and disturbances at Virginia’s maximum 

secudty prison: and the success of the "Mecklen. 

bur ’"" .... g model ~n deahng w~th society s most hard- 

ened Criminals: 

Afternoon 
12:00 ~Virginia Room 

Courtesy: Sovran Bank, N.A. 

2:30-- Auditorium 

Annual Business Meeting 

Presiding: George G. Grattan, IV, President 

Annual Report of the President 

Election of Officers: 

President-Elect 

Executive Committee Members (3) 

At-Large, Potomac, Southwest divisions 

Report of New President, Evans B. Brasfield 

3:15-5:30 

Tour of Unit 16, a medium security work camp 

located twenty miles from Williamsburg. (Limited to 

25 persons.) Anyone wishing to go on tour, please 

sign up at Association’s registration desk. 

3:30--Room C 
Executive Committee Meeting 

Evening 

9:00--Virg~ia Room 
Dance HonOring Young Lawyers Section 

Music by The Voltage Brothers 
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of the Virginia Department of Corrections. ~ additional panel- 

mt will be announced at the meeting. 



Why Do Those People Have a 

If, over the course of the Annual Meeting at Willi- 

amsburg, you should see one of your fellow members 

with a horizontal blue stripe on his name tag, you 

may well ask this very question. 

By means of this distinctive name tag the Associa- 

tion identifies those who have agreed to become 

Patrons of The Virginia Bar Association. It also 

hopes to attract the attention of others and to thereby 

develop interest in this new and important class of 

membership. 

The Patron membership was created to appeal to 

the leaders of the Bar, and to give persons who have a 

special interest in the Association a measure of spe- 

cial recognition and status within it. " 

The additional dues required for Patron member- 

ship (an increment of $135, making total dues $200) 

will aid the Association in. expanding its important 

efforts in law reform and public service. The Long- 

Range Planning Committee, chaired by Bill Spong, 

identified these as the most important functions of 

the Association, and subsequent Executive.Commit- 

tees have taken action to expand and make more 

effective the Association’s efforts in this regard. The 

new staff and office arrangements necessary to these 

Blue Stripe on Their Name Tags? 

efforts require additional revenues, and we are look- 

ing to Patron m-~berships to provide a significant 

portion of those revenues. 

We hope very much that you will choose to be a 

Patron of The Virginia Bar Association. Your check 

for $135 (or $200 if your basic Association dues have 

not yet been paid), payable to the Association, should 

be sent to its office at Suite 708, 701 East Franklin 
Street, Richmond, Virginia 23219. We need more 

BLUE STRIPERS! 

--John M. Ryan 

COMEBACK 
¯.. to the Brickhouse Tavern 

The Official Party 

of the 
Winter Bar Association Meeting 

I(, o  nouncements 
11 

William P. Dickson of Norfolk Appointed Chairman 

of ABA Standing Committee 

William P. Dickson Jr., chairman of the Norfolk, 

Virginia law firm of Willcox, Savage, Dickson, Hollis 

& Eley, P.C., recently was appointed chairman of the 

"American Bar Association Standing Committee on 

Forum Committees. 

The Standing Committee works with six forum 

committees to develop educational programs on spe- 

cific areas of law. His appointment to the one-year 

term was made by incoming ABA President John C. 

Shepherd of St. Louis at the close of the 1984 ABA 

Annual Meeting in Chicago. The ABA, with 300,000 

members, represents almost half of the lawyers in the 

country and is the largest voluntary professional 

organization in the world. 

Dickson has been active in the administrative and 

policy-making bodies of the ABA, as a member of the 

Board of Governors from 1968 to 1972 and a member 

of the House of Delegates from 1960 to 1976. He was 

also chairman of the Forum Committee on Health 

Law, 1976-79, chairman of the Special Committee on 

Residential Real Estate Transactions, 1973-76, and a 

member of the Special Committee on Coordination of 

Judicial Improvements, 1971-73. 

He was chairman of the Fellows of the American 
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Bar Foundation in 1980-81, and served as a director of 

the American Judicature Society from 1961 to 1965. 

Active in local bar groups as well, he has been a 

director of the Southeastern Legal Foundation since 

1977: As president of The Virginia Bar Association in 

in 1959-60, he directed efforts in connection with the 

trial of the pilot involved in the U-2 incident. He was 

president of the Norfolk and Portsmouth Bar Associ- 

ation in 1955-56 and chairman of the Conference of 

Virginia Bar Presidents, 1956-59. 

Locally, Dickson co-founded the Downtown Norfolk 

Association. He has been an active participant in the 

United Communities Fund and its predecessor organ- 

izations, sitting on a national committee and as pres- 

ident of the Norfolk, Virginia Fund. He has been a 

member of the board of directors of Medical Center 

Hospitals and its predecessor organizations for more 

than 30 years, serving as president of the board in 

1972-74. He has been a member of the boards of direc- 

tors of Blue Shield of Virginia, Blue Cross of Virginia, 

Norfolk Servicemen’s Club and the Navy YMCA. He 

has been secretary-treasurer of The Mary F. Ballen- 

tine Home for the Aged for 32 years. He also is chair- 

man of the Norfolk Advisory Board of Sovran Bank, 

N.A. and the Tidewater Council Navy League. 

Dickson was ad,nitted to practice law in Virginia in 

1938, the year he received his law degree from the 

University of Virginia in Charlottesville. As an 

alumnus he has served on the Board of Managers of 

the Alumni Association and was president in 1970-71. 

Dickson is married to the former Daisy Kempton of 

Washington, D.C. He has two daughters from a pre- 

vious marriage, Caroline Tate Dickson Snyder of San 

Francisco and Mary Petty Dickson Edwards of Vir- 

ginia Beach, Virginia. 

fessional education and research. Experience in legal 

education is not required. Applications from women 

and minorities are encouraged. The College of Wil- 

liam and Mary is an affirmative action, equal oppor- 

tunity employer. 

The position will be available July 1,. 19~85. Although 

the position will remain open until filled, applications 

and nominations should be submitted by January 15, 

1985. 

Contact: Professor Richard A. Williamson 

Chair, Dean Search Committee 

Marshall-Wythe School of Law 

College of William and Mary 

Williamsburg, Virginia 23185 

(804) 253-4304 

Memorials Correction 

The name of Aubrey R. Bowles, III, Esquire, of 

Richmond, was mistakenly listed in the "Memorials" 

section of the last issue of The Virginia Bar Associa- 

tion Journal. It was Mr. Bowles’ father, Aubrey R. 

Bowles, Jr. (1896-1984), a Life Member of the Associa- 

tion, whose name should have been listed. The Asso- 

ciation’s staff deeply regrets this error and any dis- 

tress or inconvenience that it might have caused Mr. 

Aubrey Bowles, III. 

Dean Search At William & Mary 
The Marshall-Wythe School of Law of the College of 

William and Mary invites applications and nominations 

for the position of dean. 

The College of William and Mary, located in his- 

toric Williamsburg, Virginia, is a sta~te-supported 

university with approximately 6,000 full-time stu- 

dents, 500 of whom are enrolled in the Law School. 

The School has twenty-seven full-time faculty, several 

adjunct instructors and offers a graduate degree in 

taxation. The School also administers The Institute of 

Bill of Rights Law. 

Applicants should possess a stro__ng.academic back- 

ground and have a commitment to excellence in pro- 
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Dates of Winter and 
Summer Meetings 

1985 

January 11-13 ............... Williamsburg 
August 15-18 ............... The Greenbrier 

1986 

January 10-12 ............... Williamsburg 
July 17-20 ................. The Homestead 



Membership Certificate 

The Virginia Bar Association is now presenting a 

handsome certificate to all new members when they 

are admitted to membership in the Association. 

Many members had indicated a desire to have a 

certificate of membership suitable for framing, and 

the Association is pleased to announce that certifi- 

cates like the sample shown, with your name in- 

scribed, are now available to all Association members. 

Use the order form below if you would like to have one 

of these handsome certificates for your office. 

THE VIRGINIA BAR ASSOCIATION 

Membership Certificate 

ORDER FORM 
(please print) 

Name 

Mailing Address 

City/State Zip__ 

Inscribe name on certificate as follows: 

Each box will indicate letter, space, punctuation 

and suffix. 

Membership Certificate 

Postage & Handling 

Total 

Please attach check payable to: 
The Virginia Bar Association 

701 E. Franklin Street, Suite 708 
Richmond, Virginia 23219 

$5.00 

2.00 

$7.oo 
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1984 Patrons 
John W. Bates, III’. .............. Richmond 
John S. Battle, Jr .............. ... Richmond 
A. Hugo Blankenship, Jr ........... Fairfax 
Marvin C. Bowling, Jr ............ Richmond 
Evans B. Brasfield ............... Richmond 
Thomas C. Brown, Jr ............ Alexandria 
A. J. Brent ...................... Richmond 
Robert L. Burrus, Jr .............. Richmond 
M. Caldwell Butler ................ Roanoke 
Archibald A. Campbell .......... Wytheville 

Daniel A. Carrell ................ Richmond 
Joseph C. Carter, Jr .............. Richmond 
Richard H. Catlett, Jr ............ Richmond 
R. Harvey Chappell, Jr ........... Richmond 
Michael McHale Collins ......... Covington 
George M. Cochran ............... Staunton 
James Smyth Cremins ........... Richmond 
Clifford A. Cutchins, IV .......... Richmond 
John N. Dalton .................. Richmond 
Arthur B. Davies, III ............ Lynchburg 
Mark S. Dray .................... Richmond 
E. Waller Dudley .............. : Alexandria 
Kathleen DuVal ................. Richmond 
A. C. Epps ...................... Richmond 
William W. Eskridge ............. Abingdon 
Bernard M. Fagelson ........... Alexandria 
James W. Featherston, III ........ Richmond 
Robert C. Fitzgerald ............... Fairfax 
James W. Fleet ............. Virginia Beach 

William A. Forrest, Jr ............ Richmond 
Calvin W. Fowler ................. Danville 
Harry Frazier, III ................ Richmond 
Richard D. Gary ................. Richmond 
Vernon M. Geddy, Jr ......... Williamsburg 
A. C. Goolsby, III ................ Richmond 
George G. Grattan, IV ...... Charlottesville 
Edward S. Graves .............. Lynchburg 
Jack E. Greer ...................... Norfolk 
Kossen Gregory .................. Roanoke 
Virginia H. Hackney ............. Richmond 
James A. Harper, Jr .............. Richmond 
W. Gibson Harris ................ Richmond 
John T. Hazel, Jr .................. Fairfax 
Edward S. Hirschler ............. Richmond 

Waller H. Horsely ................ Richmond 
Joseph A. Howell, Jr ............. Richmond 

F. Claiborne Johnston, Jr ......... Richmond 
James P. Jones ..................... Bristol 
John F. Kay, Jr .................. Richmond 
Jackson L. Kiser ............... Martinsville 
William W. Koontz .............. Alexandria 
J. Sloan Kuykendall ............ Winchester 
David C. Landin ................. Richmond 
Thomas T. Lawson ............... Roanoke 
William J. Lemon ................. Roanoke 
George B. Little .................. Richmond 
John H. Locke .................... Roanoke 
Robert W. Mann ............... Martinsville 
Michael W. Maupin .............. Richmond 
J. Robert McAllister, III .......... Arlington 
Howard C. McElroy .............. Abingdon 
James R. McKenry ......... Virginia Beach 
Henry H. McVey, III ............. Richmond 
Daniel J. Meador ........... Charlottesville 
Leigh B. Middleditch, Jr .......... Richmond 

S. D. Roberts Moore ............... Roanoke 
T. Justin Moore, Jr ............... Richmond 
Thurston R. Moore ............... Richmond 
G. Marshall Mundy ............... Roanoke 
Edwin P. Munson ................ Richmond 

Thomas L. Newton, Jr ............ Richmond 
Robert C.-Nusbaum ................ Norfolk 
John M. Oakey, Jr ............... Richmond 
Rosewell Page, III ............... Richmond 
Lawrence J. Pascal ............. Alexandria 
Hugh L. Patterson .......... Virginia Beach 

Robert H. Patterson, Jr ........... Richmond 
Don R. Pippin ...................... Norton 
Fred G. Pollard .................. Richmond 

Robert N. Pollard, Jr ............. Richmond 
Robert Dean Pope ............... Richmond 
Richard C. Rakes ................. Roanoke 
William R. Rakes ................. Roanoke 
Cater Lee Refo .............. Mechanicsville 
W. Taylor Reveley, III ............ Richmond 
Archibald G. Robertson .......... Richmond 
Frank W. Rogers, Jr ............... Roanoke 
William L. Rosbe ................ Richmond 
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Patrons 

John M. Ryan ..................... Norfolk 
Philip M. Sadler ................... Pulaski 
Toy D. Savage, Jr .................. Norfolk 

Wilson E. Sheridan .............. Richmond 

Thomas G. Slater, Jr ............. Richmond 
Alexander H. Slaughter .......... Richmond 

Norman F. Slenker .............. Arlington 

Edward M. Smith ................ Arlington 

Michael W. Smith ................ Richmond 

R. Gordon Smith ................. Richmond 

Richard W. Smith ................. Staunton 

Turner T. Smith ................. Manassas 

Harold E. Starke, Jr .............. Richmond 
Gregory N. Stillman ............... Norfolk 

Hiram A. Street .................... Grundy 

Robert E. Stroud ................. Richmond 
G. Rogers C. Stuart .............. Abingdon 

Frank L. Summers, Jr ............. Staunton 

William B. Spong, Jr ......... Williamsburg 

John L. Walker, Jr ................ Roanoke 

Martin D. Walsh ................. Arlington 

Edmund L. Walton, Jr ............. McLean 

Jay M. Weinberg ................ Richmond 

Bruce E. Welch ............... Rocky Mount 

Hill B. Wellford .................. Richmond 

Hugh V. White, Jr ................ Richmond 

Kenneth S. White ............... Lynchburg 

Anne M. Whittemore ............. Richmond 

Henry T. Wickham .............. Richmond 

William T. Wilson .............. Covington 

John C. Wood ..................... Fairfax 

Thomas S. Word, Jr .............. Richmond 

R. Reid Young, Jr .............. Martinsville 

Association Presents Portrait of Justice Harrison 
To The Supreme Court of Virginia 

On Friday, October 12, 1984, a portrait of Justice Albertis S. Harrison was presented to The Supreme Court of Virginia by The 
Virginia Bar Association. Executive Committee Chairman Edmund L. Walton, Jr., shown here with Justice Harrison, made the 

presentation. Chief Justice Harry L. Carrico accepted the portrait on behalf of the court. 
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New Member,s of The Virginia Bar Association 

June 1, 1984-November 15, 1984 

Achtemeier, Marie L6uise .................... Norfolk 
Allen, Robert C ............................. Richmond 
Allison, Kevin Matthew ..................... Norfolk 

*Anderson, Judith B ........................ Richmond 
*Anthony, Steven J .......................... Roanoke 
Arey, Donna L ............................ Richmond 
Bagley, Terrence Mitchell ................. Richmond 
Barron, Lenore A .......................... Richmond 
Blain, Stuart W ............................ Richmond 
Bouchard, Barbara J ................... Falls Church 
Brooke, Robert L .......................... Richmond 

*Brundage, Warner F., Jr ................... Richmond 
Brunstetter, Peter Samuel ................. Richmond 
Buckius, Dean Taylor ....................... Norfolk 
Burke, Creorge M ........................... Roanoke 

*Burks, Ann T ............................. Richmond 
Camp, Carrie Luanne ..................... Richn~ond 

*Caruthers, Donald Start, Jr .................. Fairfax 
Clarke, Joseph M., II ....................... Roanoke 
Cole, Harry Buckley ...................... Alexandria 
Cooper, Kevin Douglas ...................... Norfolk 
Crisonino, Edward J ..................... Barboursville 
Cummings, Frederick Michael ............... Vienna 
Dawson, Williams S., III .......... : .......... Vienna 
deLeeuw, Michael J .......................... Norfolk 

*Donnelly, William E., III .................... Fairfax 
Drzal, Michael P .......................... Richmond 
Ednie, Regina M .......................... Richmond 
Everett, Nora Mary ......................... Fairfax 
Farley, Guy O., III .......................... Fairfax 
Fishman, Andrew M ....................... Richmond 

*Fishwick, John Palmer .................. Washington 
Fishwick, John Palmer, Jr .................. Roanoke 

*Frydrychowski, Roger W .................... Richmond 
Glenn, Jane S .............................. Roanoke 
Greber, David Scott ....................... Richmond 
Green, Dorothy Fleming .................. Springfield 
Greer, David A .............................. Norfolk 
Guerry, Lee Bradford ........................ Fairfax 

* Gulley, Robert Lee ........................ Richmond 
Hagy, David W ............................ Richmond 
Harris, Thomas Francis, II ................ Arlington 
Hatchett, Philip L ........................... Norfolk 
Hiller, Janine Snead ................. Christiansburg 

* Hillinger, Michael George .............. Williamsburg 
Hohengarten, John Matthew .............. Richmond 
Huber, Victoria Lynne ..................... Roanoke 
Hunt, S. Owen ............................ Richmond 
Irvin, David Benjamin .................... Richmond 
Jenkins, Matthew Dimmock ............... Richmond 
Johnson, Henry Alexander .............. Portsmouth 

*Jones, Jessica Sanders .................... Richmond 
Joseph, Susan Elaine ..................... Arlington 
Kaine, Timothy M... : ..................... Richmond 

*Denotes Regular Member. All others are Young Lawyers. 

*Kilgore, James Daniel .......................... Wise 
King, Rhonda Caulton .................... Richmond 
Lascara, William Anthony ........... Virginia Beach 
Lockerby, Michael J ....................... Richmond 

*Lonnes, Jerome L ......................... Richmond 
Lyons, Gregory Lee ........................ Roanoke 

*Mason, Shannon T., Jr ............... Newport News 
Maxwell, Richard Clifford .................. Roanoke 
McCusty, M. Kevin ........................ Richmond 
McKee, Alison Mitchell ...................... Norfolk 
Miller, Stephen Wiley ..................... Richmond 
Minchew, John Randall ................... Richmond 
Nelson, Stephen Anderson .................. Boydton 
O’Neill, John David, Jr .................... Richmond 
Overton, W. Allan .................... Fredericksburg 
Paine, Marion Otey ......................... Norfolk 
Peterson, Roger Allan ...................... Roanoke 
Rawls, Brewster S ......................... Abingdon 
Robertson, Gordon Perry .................... Norfolk 
Rogers, Louis Jay ......................... Richmond 
Rolla, Joseph J., Jr ....................... Springfield 

* Rylapd, Walter H .......................... Richmond 
Savage, Toy Dixon, III ................ : ..... Norfolk 
Schantz, Karen Adams .................... Richmond 
Schwarzkopf, Joan Elizabeth .............. ".. Norfolk 

*Shapiro, William D ...................... Washington 
*Sheffield, James Edward .................. Richmond 
*Simon, Stuart A ........................... Richmond 

Skinner, Laurence Eugene ................. Richmond 
Smith, Herbert Grooms, II ............ Newport News 
Smitherman, Robert J ...................... Danville 
Spada, Teresa D ......................... Washington 
Spadafore, John C ........................ Springfield 
Sparks, Timothy J... ....................... Richmond 
Spencer, Barbara Lucille .................... Fairfax 
Spencer, Scott H ........................... Richmond 

*Stein, John E ........................... Washington 
Stephenson, R. Lee ........................ Richmond 

*Stoner, Bruce H., Jr ............................ Burke 
¯ Talbert, Jeffrey T ............................ Norfolk 
*Teasley, William Hulme .................... Roanoke 
*Tereskerz, Terry L .................... Charlottesville 
Thompson, Gary Edward .................. Richmond 
Tillou, Kenneth Bruce ....................... Norfolk 
Triola, James C ............................. Vienna 
Tysinger, Mark L ............................ Norfolk 
Venner, John Orlin ......................... Norfolk 
Welzenbach, Mark Joseph ................. Richmond 
White, Mary Jo Morris .................... Richmond 

* Williams, Doreen Saxton ............... Falls Church 
*Williams, Susan S ......................... Richmond 
Williamson, Mark D ......................... Norfolk 
Willis, Jere M. H., III ....................... Culpeper 
Wood, Stephen Wallace .................... Richmond 
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Young Lawyers S tion 
Chairman’s Report 

PAUL D. FRAIM 

The activities of the Young Lawyers Section have 

concluded for another year. Because this is my last 

report to you as chairman, now would appear to be an 

appropriate time to conduct a brief review of our 

activities. Before I do so, however, please permit me a 

few personal acknowledgments. 

First, I want to thank President George Grattan for 

his unqualified support of the Young Lawyers Sec- 

tion. Whenever asked he has made himself available 

for our functions. Equally supportive has been Joan 

Mahan, our Executive Director. Her help and assist- 

ance throughout the year have been invaluable. 

I am also very grateful to my immediate predeces- 

sors, Jay Wetsel, Cliff Cutchins and Tom Brown, who 

gave our section a solid foundation on which to build, 

and have continued to provide invaluable advice and 

assistance to its present leadership. 

Sincere thanks also go to Chairman Elect, Bill 

Hancock and Secretary-Treasurer, Chuck Lollar for 

their able assistance. They have been supportive 

when I needed their backing and they have been wise 

when I needed their counsel. Tom Farrell is slated to 

join them as officers of the YLS for the 1985 year. I 

am confident the section will prosper under their 

leadership for years to come. 

l~inally, a very special thanks go to our Executive 

Committee and, most especially, our Committee 

Chairmen who have performed so well and who have 

made our programs go during 1984. Our activities 

have grown rapidly and the self-starters who have led 

and staffed our committees have set a very fast pace 

indeed. For the most part, I have tried not to get in 

their way. I would like to thank each of them individ- 

ually and commend them to you. They are as follows: 

ABA Award of Achievement, Carol B. Hurt; ABA/ 

Young Lawyers Division Liaison, Joseph P. Rapi- 

sarda, Jr.; Bridge-the-Gap, John D. Eure; Community 

Law Week & Law Day, Norvell O. Scott, III and C. 

Grigsby Scifres; Criminal Law & Corrections, John 

R. Fletcher; Directory, Wayne A. Whitham, Jr.; Dis- 

aster Legal Assistance, Elsey A. Harris, III; Enter- 

tainment, Samuel H. Brown, II and Herbert A. Clai- 

borne; Executive Council Meetings, Stephen D. Busch 

and William R. VanBuren, III; Family Law, Stephen 

D. Rosenthal; Law & Citizenship Studies, John W. 

Burke, III and Jocelyn W. Brittin; Law and the Hand- 

icapped, Daniel M. Siegel; Law Office Economics, 

Richard F. Williamson; Law School Liaison, Thomas 
F. Farrell, II and D. French Slaughter; Legal Services 

to the Public, Grady K. Carlson; Long Range Plan- 

ning, Robert M. Rolfe and David G. Shuford; Local 

Bar Liaison, Stephen C. St. John; Meetings, Scott S. 

Cairns; Membership, George F. Albright, Jr. and E. 

Tazewell Ellet; Membership Brochure, Joseph R. Las- 

siter, Jr.; Model Judiciary Program, Peggy O’Neil; 

National Moot Court, Bruce V. Thomas and David R. 

Simonsen, Jr.; Newsletter, Wilson R. Trice and Marie 

Dempsey; Public Relations, William W. Nexsen; 

Supreme Court Film, Martha G. White; Town Hall 

Meeting, M. Caroline Lockerby; VBA Journal, Ver- 

non M. Geddy, III; The Virginia Lawyer, John D. 

Epps; Virginia Tax Manual, Theodore L. Chandler, 

Jr. 

The Officers, Executive Committee and Executive 

Council of the Section met five times this year. We 

made our plans for the year during the January meet- 

ing of the Association in Williamsburg and a Febru- 

ary meeting in Richmond. Our spring meeting was 

held in Norfolk and we also got together at the 

summer meeting at the Homestead. In October we 

met at Wintergreen and discussed, among other 

things, the excellent report of the Long Range Plan- 

ning Committee. These meetings provided an oppor- 

tunity for the Committee Chairmen to render reports 
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and make or renew friendships with fellow young 
lawyers. 

During the year there have been many highlights. 
The space allowed only permits me to mention but a 

few. The Model Judiciary Program has been broad- 
ened and strengthened this year under the able lead- 

ership of Peggy O’Neal. The culmination of the pro- 
gram was a mock appeal in the chambers of the 

Supreme Court of Virginia with Justice John Thomas 
of our Supreme Court on the panel. 

The Community Law Week and Law Day Commit- 
tee produced a first of its kind statewide call-a-lawyer 
television program over the public television chan- 

nels. Norvell Scott and Grig Scifres get the,credit for 
this great production. 

Under the guidance of Caroline Lockerby a Town 
Hall Meeting was held in Richmond. The controver- 
sial topic of "Religion in the Schools" brought together 
an excellent panel with a vocal audience. 

The Law and the Disabled Committee, chaired by 

Don Siegel, will shortly publish and distribute a bro- 
chure advising the disabled of their rights under state 

and federal law. 
Grady Carlson has directed a revision of the out- 

lines used in our extremely successful "Law Everyone 

Should Know" series of lectures. Under his direction, 
the Legal Services to the Public Committee has 

expanded its base from community colleges to high 
schools, corporate offices and television. 

The Law School Liaison Committee, led by Tom 
Farrell and French Slaughter, for the first time held 

conferences at all five of the Virginia Law Schools. 
After years of preparation, the Virginia Tax Man- 

ual Committee finally published the only comprehen- 
sive compilation to date containing circuit court opin- 
ions regarding sales and use tax. Ted Chandler 

headed this difficult effort. 
Once again the Bridge-the-Gap Committee, chaired 

by John Eure, performed yeoman’s duty in staging 

seminars across the state for young lawyers. 
Even the Disaster Legal Assistance Committee got 

into the act this year. Guided by Elsie Harris, the 
committee staffed offices in southwest Virginia pur- 
suant to a request from the Federal Disaster Relief 

Office. 
The Membership Committee held a whirlwind drive 

in the Southwest and staged social functions in 

Abingdon, Grundy and Norton. The drive included 
both television and newspaper coverage of the Asso- 

ciation. Ted Ellett and George Albright coordinated 
this effort with the assistance of our very good friend 
Henry Kueling-Stout. 

A highlight of every year is the work of the 
National Moot Court Committee, this year chaired by 

David Simonsen and Bruce Thomas. Held at William 
and Mary, the final round panel included Chief Jus- 
tice Branch of the North Carolina Supreme Court, 
Judge Murnaghan of the Fourth Circuit and District 

Court Judges Mehrige and Turk. 
Scott Cairns and the Meetings Committee again 

staged informative and popular programs at the win- 

ter and summer meetings. And Carol Hunt devoted a 

great deal of effort in preparing our comprehensive 

submission for the ABA Award of Achievement 
Committee which won for us the distinction of Special 

Recognition. 
This year has also seen the real blossoming of our 

YLS Newsletter. Headed by Marie Dempsey and Wil- 
son Trice, the newsletter has finally evolved into a 
publication of which we can all be proud. 

There are many other achievements and highlights 

which are too numerous to mention. However, I would 
like to acknowledge the effort of the Long Range 
Planning Committee, chaired by Bob Rolfe and 

David Shuford. Together with their committee, they 
drafted an extremely thought-provoking report. Sev- 
eral of their suggestions, such as expanded role by the 

office of the Executive Director in the publicizing of 
our activities and the hiring of additional staff to per- 
form this function will be presented to the Executive 

Committee of the Senior Association. 

Winter Meeting 

The Winter Meeting of the Association will be held 
on January 11-13, 1984, at the Williamsburg Lodge. I 
encourage all of you to attend as it is the annual busi- 

ness meeting of both the Section and the Association, 
and the election of officers will take place at this time. 

The slate of officers nominated by the Nominating 

Committee are as follows: 

Officers: 

Chairman~Elect 

Charles M. Lollar, Norfolk 

Secretary. Treasurer 

Thomas F. Farrell, II, Fairfax 

Executive Committee: 

Blue Ridge: Stephen D. Busch, Charlottesville 

Capitol: Robert M. Rolfe, Richmond 

Potomac: E. Tazewell Ellett, Washington, D.C. 

Southwest: Stephen D. Rosenthal, Radford 

Southside: Killis T. Howard, Lynchburg 

Tidewater: Stephen D. St. John, Norfolk 

Valley: William P. Wallace, Roanoke 

At-Large: Theodore L. Chandler, Jr., Richmond; David G. 

Shuford, Richmond; Peggy O’Neal, Richmond; Thomas G. 

Bell, Staunton. 
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THE VIRGINIA BAR ASSOCIATION 
Objectives: The Association was incorporated and shall exist "for the purpose of cultivating and advancing the science 
of jurisprudence, promoting reform in the law and in judicial procedure, facilitating the administration of justice in this 
state, and upholding and elevating the standard of honor, integrity, and courtesy in the legal profession." 

APPLICATION FOR MEMBERSHIP 
(Complete form by providing all information requested. Send application together with fee of $20.00 to The Virginia Bar Association at 
the address shown below.) 

I hereby make application for membership in The Virginia Bar Association and grant the Association access to the 
records of The Virginia State Bar and of the Bar of any other state and the District of Columbia that pertain to me. 

Please answer the following: 

1. Do you subscribe to the objectives of the Association? 

2. Will you exhibit a substantial interest in the affairs of the Association? 

3. Have you ever been disbarred or disciplined? (If yes, attach complete details.) 

4. Are there any disciplinary actions now pending against you? If yes, explain.) 

5. Have you ever been convicted of a felony? 

6. List the Bars of all states, including Virginia and the District of Columbia, of which you are a member with the dates of 

admission. 

Name of Bar Date Name of Bar Date 

7. Have you ever been a member of the Virginia Bar Association? 

It is my understanding that once admitted to membership in this Association, any member whose license to practice law is 
suspended or revoked or surrendered after a complaint has been made as to professional conduct shall thereby automati- 
cally be expelled from this Association; any member who receives a public reprimand by a court of competent jurisdiction 
or by The Virginia State Bar Disciplinary Board shall thereby automatically be suspended from this Association. If 
admitted as an active member, I agree to abide by the provisions of the Constitution and By-Laws of the Association and 
the Virginia Code of Professional Responsibility. I hereby certify that the information given is true and correct. 

Date 

Date of birth 

Name of firm 

Phone number 

*If not in virginia, give present Virginia residence or office address: 

Signature of Applicant 

Print full name 

*Mailing address (for Association use) 

City State ZIP 

Endorsement: Application must be endorsed by a member of The Virginia Bar Association: 

I do not know of any disciplinary proceeding ever instituted against applicant and recommend him/her for membership. 

Print name Signature of member 

Phone number Address 

Date City State ZIP 

VBA Use Only 

VERIFIED APPROVED DENIAL AUTHORIZED BY ENTRY ON RECORDS 

LTR ML MF 

Suite 708 . 7th & Franklin Building ¯ 701 East Franklin Street ° Richmond, Virginia 23219 . (804) 644-0041 



The Association notes with deepest regrets 

the passing of the following members: 

Garnett S. Moore ........................................... 1914-1984 

Fielding L. Williams ....................................... 1906-1984 
(Life Member) 


